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SI NGAPCORE | NTERNATI ONAL ARBI TRATI ON FORUM 2015
AT CAPI TOL THEATRE SI NGAPCRE
ASI A: LOOKI NG BEYOND THE HORI ZON

30 SEPTEMBER 2015

The Attorney-CGeneral, M V K Rajah, SC
chai r man of Maxwel | Chanber s, M Philip
Jeyar et nam di sti ngui shed qguests, | adies and
gentl eman, a very good norning to all of you. On
behal f of Maxwell Chanbers, | would Ilike to
wel come you to the Singapore International
Arbitration Forum 2015. Thank you for joining us
today. W’'re glad to have so many of you travel
to Singapore for this event and we hope that it
will be an exciting and fruitful day for vyou.
Wthout further ado, | would like to invite our
guest of honour, the Attorney-General, M V K
Rajah, SC, to deliver his welcone renmarks. M

At torney- Ceneral, please.

VELCOVE REMARKS:
K RAJAH, SC. Good norning. It’'s still early for
sonme of the participants, but we should -- I'm
told we should soldier on. M Philip Jeyaretnam
Chai r man, Maxwel | Chanber s; Vs Lucy Reed;

di stingui shed speakers and panellists, |adies and

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 1
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Audio <2015.09.30 — SIA Forum 2015>

gent | enen. |’m pleased to welcone you to the
fourth edition of the Singapore Internationa
Arbitration Forum This year’s forum has the
theme: Asia, Looking Beyond the Horizon. In the
next few hours, some of the nobst respected and
influential arbitration practitioners will discuss
topics relating to this thenme wth sessions
focusing on the resolution of investor-state
di sputes, international commercial arbitration in
Asi a and nedi ation of international disputes.

Si ngapore, as nost of you wll agree, today
has gl obal promnence in international comrercia
arbitration. The esteem that internationa
arbitration practitioners and users worl dw de have
for Singapore is perhaps reflected by the fact
t hat Singapore is the preferred seat for
international comercial arbitrations in Asia.
That Singapore is the preferred seat in Asia is
evi denced, one, by its having been the top Asian

arbitration destination for cases adm nistered by

t he | nt er nat i onal Chamber of Conmrer ce’ s
I nternational Court of Arbitration since 2008. |In
addi ti on, Si ngapore’s prem er arbitration
institution, t he Si ngapor e | nt er nati ona

Arbitration Centre, has received in excess of 200
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new cases each year since 2012, the vast mmjority
of them being international in nature.

In 2014, the SIAC received 222 new cases, of
which 81% were international. The new cases
i nvolved parties from 58 different jurisdictions.
Case statistics aside, in the 2014 Berwin Lei ghton
Pai sner survey, Singapore was rated by respondents
as one of the top six seats for arbitration
wor | dwi de. The other top seats that respondents
identified were London, Paris, Stockholm Vienna
and Zurich. A nunber of years earlier in the 2010
Wite & Case case survey, Singapore together with
Paris and Tokyo were found to be the next nost
preferred arbitration seats after London and
Ceneva. Si ngapore’s success in achieving gl obal
prom nence in international arbitration can be
attributed to a nunber of factors. | shall
hi ghli ght sonme of the nobst inportant, not in any
particul ar order.

First, Singapore’s accessibility to and from
other major cities and it being regarded as a
stable and neutral jurisdiction that strictly
adheres to the rule of law. Second, a sound | egal
framework for arbitration. The New York
Conventi on IS part of Si ngapor e law and

Singapore’s international arbitration statute is
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based on the UNCI TRAL Mddel Law. In addition,
di al ogues and consultations wth stakehol ders
regularly take place to ensure that arbitration
laws are continuously updated and refined to be
aligned with best international practices. Third,
a supportive judiciary. The Singapore judiciary
has for many years supported the arbitral process
and refrained from intervention unless necessary
and then only under the internationally accepted
nor ns.

Fourth, a legal practice regulatory regine
that is conducive for arbitration. Al |awers,
whet her Singapore qualified or not, are free to
represent parties in international arbitration
under any governing |aw taking place in Singapore.
Notable also is the fact that tax incentives have
been introduced for arbitrators and arbitration
wor K. Fifth, the existence of a world-class
physi cal infrastructure. The nost prom nent would
be Maxwel|l Chanbers, the world’ s first integrated
resolution centre which provides state of the art
hearing facilities and rel ated support services of
t he hi ghest standards.

Si xt h, the presence of a first rate
arbitration institution in the SIAC, housing

|l eading arbitration institutions and arbitration
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practitioners, both |ocal and non-local, of the
hi ghest quality.

Turning to investor-state dispute resolution,
Singapore’s aspiration is to be a leading
jurisdiction. To be conpletely clear, not as a
respondent-state in an investor-state disputes,
but to be est abl i shed as t he preferred
jurisdiction in the region for the resolution of
i nvestor-state disputes. The steps that have been
taken in this respect are fairly recent, but they
are signs that Singapore is noving in the right
di rection.

Last nmonth at GAR Live Singapore, Bernard

Hanot i au vouched for Si ngapore’s gr ow ng
inportance in investor-state arbitration. And
based on statistics, Singapore is, in fact, a

preferred seat in this region for the resolution
of investor-state disputes, having been the seat
for nore investor-state arbitrations than any
other jurisdiction in Asia. An exanple of a
prom nent investor-state case Singapore is hosting
would be Philip Mrris Asia Limted v Australia.
In total, Singapore’s Maxwell Chanbers has had 24
investor-state arbitrations in the past 5 years

half being cases from the permanent Court of

Arbitration and the other half being cases from

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 5
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

the International Centre for the Settlenent of
| nvest nent Di sputes. Most of these cases were
commenced in the past 2 years. Also notable is
the fact that the SIAC too becane involved in
investor-state arbitrations for the first tine in
2014, in which it saw invol vement in four cases.

In relation to nediation of international
di sputes, Singapore has been at the forefront of
significant recent devel opnents in this area. In
Novenber |ast vyear, Singapore |aunched two new
medi ati on institutions: t he Si ngapor e
International Mediation Centre, referred to as
SIMC for short, and the Singapore International
Mediation Institute, referred to as SIM for
short. Together with Singapore’s initiatives in
i nt ernati onal arbitration and the Singapore
I nt ernati onal Commrercial Court, the SIMC and SIM
are part of Singapore’s overall strategy of
becoming a legal services and dispute resolution
hub for the region. These new nediation
i nstitutions wer e created foll ow ng t he
recomendations of a working group that conprised
bot h Si ngaporean and international experts in the
field of mediation.

The SIMCs primary focus is on providing

quality nediation services for Cross- border
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comerci al disputes. Its services include an
arbitration-nmedi ation-arbitration service or
Arb-Med-Arb that is jointly provided with the
SIAC. It has a panel of nediators that conprises
| eading nediation practitioners from around the
world and a panel of experts to assist nediators
in addressing industry-specific technical issues
that may arise in the nmediation process. The SIM
plays a conplinmentary role, serving as the
prof essi onal standards body for nediators. The
response to the launch of the SIMC and the SIM
has been positive from both the local |[egal
fraternity and the business conmunity.

As of 31st August 2015, the SIMC has already
received two requests for nediation involving
parties from Singapore, Korea, Laos and Macau.
One was a request for nediation that was nmade
followwng an arbitration outside Singapore. | f
t he experience of the SIAC, which also handled two
cases in the first two nonths of its operation
many years ago, is anything to go by, the SIMC can

be expected to make its mark in the not-distant

future.
The points in observations [|’ve just nmade
relate to topics that wll be discussed at this

forum They pertain, however, to Singapore and
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the present. This forum will not be focusing
sinply on Singapore and the present. It will be
| ooking at Asia and beyond and considering what
wi |l be beyond the horizon.

And there are few better persons to start the
substantive portion of the forum than Lucy Reed,

who is regarded by many as being in the highest

echel on of practitioners in i nternationa
commercial and investor-state arbitration. Lucy,
in the course of her stellar career, has

represented both private and public sector clients
in over a hundred conplex international commerci al
and investor-state cases. She’s currently the
gl obal co- head of t he hi ghl'y regar ded
international arbitration and public international
| aw groups of Freshfields Bruckhaus Deringer. She
presently also serves as a nenber of the ICC
Court’s governing body, the SIAC Court, the Court
of the London Court of International Arbitration
and the governing board of the International
Council for Conmercial Arbitration. She’s the
author of nunmerous articles and co-author for
three books, one of which is the recently
publ i shed book, A Guide to the SIAC Arbitration

Rul es.
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Her nove to Singapore in md-2013 was a
devel opnent that was regarded by nenbers of the
Singapore legal conmmunity as a testament to
Si ngapore’s growi ng promnence in the region and
the world as an arbitration jurisdiction.

| don’t want to take up any nore of the tine
that Lucy is going to spend presenting her paper.
| just want to point out before passing the floor
to her that after your discussions on what the
future mght hold, this evening you mght be able
to get a glinpse of Singapore’ s arbitration past.
The National Gallery that you'll be visiting is
housed in the buildings that were the forner
Suprene Court of Singapore and the City Hall. The
SIAC originally had its offices in the Cty Hal
building on the third floor, directly above where
my old Court used to be.

I’m not sure whether the guided tour wll
take you where the SIAC was located but if it
does, those locals like Sylvia and Philip who are
old enough to recall where the SIAC was | ocated,
|’msure, wll point it out.

It remains for me to thank the organising
committee and the supporting organisations for

their efforts in making this forum a success and
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to conclude by wishing you all an enjoyable and

fulfilling time of |earning. Thank you very mnuch.

M5 TI FFANY: Thank you, Attorney-General. Ladi es and

gentl enmen, please join me in welcomng our keynote
speaker, M Lucy Reed, on stage to deliver her

keynote address. M Reed, please.

OPENI NG KEYNOTE ADDRESS:

M5 LUCY REED: Thank you very nuch, M Attorney-

Ceneral , for the introduction and the Kkind
remar ks. I n advance, | want to share your thanks
to the organisers and WMaxwell Chanber s, in

particular, Philip Jeyaretnam the Chairman, and
Ban Jiun Ean and Phyllis Loh who have been
tirel ess. | want to thank you all for com ng of

course and express special appreciation for the

venues. It’s quite sonething to be here in this
t heatre. It makes nme nmake an adm ssion, which is
that | once was quite a good student of tap

danci ng. And it’s hard to restrain the instinct

to tap, standing up here on this stage. But
instead of inflicting tap dancing on you, | have
taken sonme theatrical liberties with ny slides
t oday. They will provide a bit of entertainnent

along with the substance.
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[SLIDE 1] This wll be less a substantive
keynote speech than an introduction, or a
| aunchi ng, of ideas and format for today. | think

it’s best if | relay a bit of background.

Late last year, | received the invitation
from Maxwel | Chanbers to give the keynote for this
fourth Forum | share with Toby Landau - and
these are Toby's words fromthe third forum- “an
increasing allergy to arbitration conferences” and
that is because there are too nmany and there is
not enough new substance in them But |ike Toby
for the third Forum in 2013, | imrediately
accepted the invitation to work with this Forum
because of the origins and the purpose of the
forum

[ SLI DE 2] Back in 2001, now Chief Justice
Sundaresh Menon wanted a conference (and |'m
reading to you fromny handwitten notes fromthe
first neeting we had organising this conference in
Decenber of 2014) “presenting a  bit nor e
t heoretical over-the horizon-topics, the future,
with people comng to think together”. That has
been the case, renenbering the “blank sheets of
paper” that we discussed in 2013. So, it’s an
i nmense honour to be invited, but it has also

brought with it the i1mense responsibility to
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identify thenmes and sub-thenmes and speakers and to
shepherd the content which we are going to be
exposed to today. It required getting right to
work, let’s say that.

Wth Chief Justice Menon’s original concept
or inspiration in mnd, | talked with nany others
about - and- around future-type topics, next steps in
the region, what to expect in the region, watch
out for Asia. Frankly, this has beconme a common
theme and even a bit of a tired thene. But |
couldn’t get out of nmy mnd the idea of “thinking
over the horizon”. So | have wunapol ogetically
expropriated CJ's concept to use today to |ook
beyond t he hori zon.

[SLIDE 3] | need you to get this slide of the

hori zon out of your mnd, this being the hazy view

from ny of fice wi ndow this week.
[ SLI DE 4] | nstead, for i nspiration in this
theatre, I would like you to have this view of a

horizon in your mnd. (There was no reason not to
take a bit of liberty, take on the challenge of
being a bit theatrical in this venue as we cone
together to think.)

Let me say also now that this conference wl|l

be subject to the Chatham House Rule, wth no
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unpermtted attribution of coments or views to
speakers by nane.

Wrds aside, what does it nean to tal k about
beyond the horizon? |'m not talking about flying
or boats on the horizon. |’ m tal king about what
it neans to be a genuine |eader, which neans
| ooki ng beyond the horizon and nmaking the best
educated guesses of what is out there comng
towards us, and preparing for it. It is not hard
to do what you have learned to do and are doing
successfully and increasingly easily. It’s hard
to go outside your confort zone. First novers are
very rarely accidental.

It’s not an exaggeration to say that
Singapore, as a society and an econony, is a
living exanple of thinking beyond the horizon.
[SLIDE 5] We’ve heard in the introductory remarks
and in this 50th anniversary that Singapore excels
at — and these adjectives are inportant -
critically and unsentinentally assessing its
assets and resources to determne what it can do
uni quely and profitably and then doing it. \Were
there has been a wong nove, and that’s inevitable
when one is an innovator, then Singapore shows

that it can reverse course quickly and resolutely.
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Drilling down, again as you heard this
nor ni ng, Singapore has surely played this
| eadership role in i nt ernati onal di sput e
resol ution. Philip wote about this in the

invitation to this Forum noting the growth of
international arbitration in Asia over the past
decade and stressing that today Asia is on a cusp
of leading and not nerely follow ng. [ SLIDE 6]

[ SLI DE 7] | would argue that Singapore and
other parts of Asia are beyond the cusp in many
ways. | have said publicly many tines, and | nean
it sincerely, that Singapore is second only to The
Hague in purposely establishing itself as a hone
or a centre of international dispute resolution.
| ndeed nodern Singapore has created a veritable
i ndustry of international dispute resolution, not

by accident but by funding and creating the

necessary legal infrastructure, the Ilaws, the
judiciary and the physical infrastructure, and
W th t hat f oundati on encour agi ng | ocal

practitioners and wel com ng practitioners |ike me
from abroad. Just consider the list that the
Attorney-Ceneral went over: Maxwell Chanbers,
which is successful and nuch copied; the SIAC
being anobng the best in show for institutions;

SI MC, now devel opi ng.
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| want to give special nention to the
Si ngapore International Comrercial Court because

this is an institution that Singapore sighted and

delivered from beyond the horizon. It is early
days of course. There is only one case and
success wll take sone tine. But | personally

woul d put noney on it, based on demand for such an
institution from our clients. It is a good idea
in its own right and it 1is potentially an
attractive alternative for those dissatisfied with
international arbitration

The SICC, though, is unlike Maxwell Chanbers
or other innovations that others can copy in the
region. It will be the Court, the internationa
commer ci al court in Asia, conpl enentary and
suppl emrentary to the London Commercial Court and
to, in ny home country, the US Southern District
Court of New York, which is the |eading comrerci al
court of first instance.

| can give you other exanples (that do not
have so many initials and acronyns) of |eadership
in Singapore in international arbitration. One is
the recent decision in Milini Venture v Knight
Capital Pte Ltd. In that case the H gh Court
confirmed the conpetence of an arbitral tribuna

to determne its own jurisdiction, including — and
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this is inportant — when the existence of the
separate arbitration agreenent is chall enged. I
can tell you that this is a decision that English
judges and English arbitral institutions will be
taki ng note of.

A second is Singapore’s pronpt acceptance of
the award against it in the high-profile
hi gh-stakes arbitration with Mlaysia related to
the Ml aysian Railway |and disputes. This case
was submitted voluntarily by the two governnents
for arbitration admnistered by the PCA And
al t hough Si ngapore no doubt was not content wth
the negative award and many pointed to flaws in
that award, Singapore accepted it imediately. In
my  opinion, Singapore’s conpliance has not
received the international coverage it deserves.
This has rem nded nme of how governnents behaved
wth regard to the awards of the early m xed
clainms tribunals - there was a fair fight, there
were good | osers, and there were good w nners.

This is all fine, nore than fine, in show ng
t hat Singapore can and does see beyond the horizon
and take action in preparation. W who practise
in this field see that and we get the benefits of
that here in Singapore and Asia. But as always we

have to ask what is next, not to stop wth
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acconplishnents, but ask what is next beyond the
hori zon? It is a fact that one never actually
reaches “beyond the horizon”. \Wen you get there
by acconplishing sonething, that something is in
the foreground and there is sonething el se com ng.
As an aside, this remnds nme of a conversation |
had regularly with ny daughter, putting her to bed
when she was little and I would say, “Good night,
|1l see you tonorrow.” And then the next norning
she would say, “Is it tonmorrow now?” And | woul d
say, “No, it’s today now. Tonorrow is tonorrow.
And when | told you I'Il see you tonorrow, that
was yesterday.” This concept is hard to explain,
like the cycle we have with “beyond the horizon”.
(By the way, ny daughter has gone on to be a PhD
candi date at New York University, so she did |earn
conceptual thinking.)

Wt hout pre-enpting our speakers or you, |
want to flag a nost interesting “newest”
devel opnent in dispute resolution in Singapore. |
think it nay be weather forecast of what we can
wor k for and expect.

On the 31st of August, the Singapore Mnistry
of Law executed a joint declaration with the
International Tribunal for the Law of the Sea

(I' TLGS) under which Singapore has agreed to make
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facilities available for proceedings for special
chanbers of the tribunal or the tribunal itself
when |TLOS determnes it appropriate to sit or
exerci se functions in Singapore.

This is an obvious and advantageous use of
Singapore’s arbitration infrastructure. After
all, why should the maritinme nations of South-east
Asia have to go to Hanburg, Germany, where |TLOS
is headquartered, to neet and resolve disputes?
But nore than that, nore than that obvious point,
this agreenent reflects the wllingness of
Singapore to go beyond international comrercial
and investor-state arbitration and to host and
facilitate nor e arbitrations or simlar
proceedi ngs between states. [ SLI DE 8] Let ne
guote Mnister of Law Shannugam in his press
rel ease on the 1st of Septenber, who in words nore
i nportant than what | say here today, said that:
“This joint declaration denonstrates Singapore’s
conmitnent to the international rule of law.in
order to serve the needs of the states in the
region with a view to pronoting the peaceful
settlenment of disputes relating to the Law of the
Sea.”

This is a big theatre so you may not notice

t he el ephant here. The elephant in the roomis
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the South China Sea, with disputes including the
| TLOS case that the Philippines have comenced
agai nst Chi na. |’m quick to say that Singapore
has enphasized its neutrality, which puts it in an
appropriate diplomatic position in every way. But
perhaps Singapore will be willing and able to use
its much admred diplomacy skills to help nediate
or at least contain these and simlar inter-state
disputes. | think - and this is only ne speaking
- that given the innovative role Singapore already
plays in other kinds of dispute resolution, it
woul d be natural for Singapore, wthin the ASEAN
matrix in particular, to play a nmuch needed peace-

maki ng and peace-keeping role in mjor regional

di sputes, of which there no doubt wll be nore
beyond the horizon. It does not matter if that
role remai ns behind the scenes. In Asia, | don't

see any ot her governnent better positioned to play
that role quietly or nore publicly.

To illustrate our thene, let nme give you
anot her really “beyond the horizon” exanple, which

is not connected to the Straits or the South Chi na

Sea or anything geographic. It is not even
connected to dispute resolution, | should warn
you. But it 1is connected to ways that we

international |awers can and should be thinking
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if we want to be leaders in the new digital and
social nmedia world. | noted with interest that it
was reported in the FT Wekend on the 12th of
Septenber in a very short article that a small
Pal estinian start-up called “Suptel” is partnering
W th t he Anmer i can Bar Associ ati on, usi ng
international donor funds, to provide Syrian
refugees with free legal advice by text nessage.
Suptel only has 30 people working for it. It
relies on former humanitarian workers from Oxfam
and the US Agency for International Devel opnent
who understand refugee issues, plus software
engi neers who can sort and tag and translate
inquiries which are then sent to |awers based in
Tur key. In the first three weeks of operation,
this little organisation gave advice to 10,000

Syrian refugees - advice on benefits, advice on

education, advice on filling out paperwork. They
are expanding, | read, beyond Syria to other
groups of refugees.

In a simlar IT (information technol ogy) vein
albeit not in the humanitarian law area, we in
this group can think far nore creatively and
aggressi vely about using technology to inprove the
quality and lower the costs of international

arbitration. | know you are thinking there is
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still a generation gap in IT, and | agree. M son
is a conputer engineer (a programmer actually but
| amto call him“conmputer engineer”) to whom | am
an endl ess source of amusenent in ny inability to
do things that cone naturally to him But the
generation gap in our field, I think, is actually
a good thing because it is an area where ol der and
younger generations of l|awers and arbitration
practitioners can - in fact, we nust - work
col | aboratively to maxi m se inpact.
Let nme give you a nobdest concrete exanple

When arbitral institution executives ask ne, as
t hey sonetinmes do, “Wat can we do to get ahead of
the conpetition?”, | usually answer, “Be the first
to get the next generation of video conferencing
equi pnent for heari ngs, del i berati ons and
nmeeti ngs”. This is because while we know that
sitting face-to-face with people is inportant, is
it necessary for a short prelimnary conference
with participants from two or three or four
continents? Wiy have a wtness travel for two
days and sit for another two days in a breakout
room for an hour of cross-exam nation? Wy should
we be spending so nuch carbon? 1In our profession,
why do we think we are nore inportant than others

in a need for face-to-face neetings? In the
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Eritrea-Ethiopia Cainms Comm ssion, where | sat as
a conmi ssioner, we successfully used a videocon to
hear a witness who was a busy doctor, during a
break outside his operating room

This is an exanple of thinking just at the
hori zon. Thi nki ng beyond the horizon would be for
an arbitral institution to partner with a private
equity fund to underwite the research and
devel opnent to create that next generation of
al nost -i n-the-roomvi deo-conferencing for | egal
pr oceedi ngs, and get exclusive use of that
t echnol ogy.

My suggestion wusually pronpts replies of

“cannot”, “not enough funds”, “it’s inpossible”,
“too busy” etcetera, to which I can only think
“Why not ?” Wiy not at least think about it?

[SLIDE 9] Sone of you know ny current favourite
quote which cones from Lewis Carroll’s Alice in
Wonderland, and 1’1l put it up again just for the
theatrical context. Alice says, “There’s no use
trying, one can’t believe inpossible things.” And
the Red Queen says, “lI dare say you haven't had
much practice. Wen | was your age, |.did it for
hal f-an-hour a day. Wy, sonetines |’ve believed
as many as Si X i npossi ble  things before

br eakf ast.”
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So today, | think, we should try for one or
two before lunch, being nore nodest. And let’s
| eave Wonderland (or alnost) to get to the
her e- and- now. [ SLI DE 10] W are here in this
room now, as anbitiously promsed in the
progr ame: “To explore what the wnds of
international dispute resolution are bringing our
way, and despite oft-repeated predictions, mght
well not be bringing our way.”, and to “use both
.intellect and experience to |ook beyond the

standard conversations about investnent treaty

arbitration, “ Asi an i nternational’ comer ci al
arbitration, and medi ati on of cr oss-border
di sputes..”

[ SLIDE 11] These are the three natural sub-

t hemes of our Forum You heard them from the
At t or ney- Cener al . You’'ve got terrific panels to
westle with these three topics. For now, [|’'m

just going to give you a brief road map through

the programme to let you know where we are taking

you t oday.
First is “Investor-State Arbitration” wth
the question, “Arriving in Asia or Not?” | have

practised investor-state arbitration effectively
since 1981, starting with the Ilran-US dains

Tri bunal |ong before -- long, long, |long before --
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the acronym of “1SDS” was dreaned up. | don’t
mnd saying that it is a difficult and often
di scouraging field of arbitration. My unpopul ar
observation, especially applicable in Asia right
now, is this: everyone (and at least in Korea, his
or her taxi driver) is talking about |ISDS in Asia,
which can only nmean that few people are really
informed or really listening to the debate. And
even if one discounts the entire |SDS hysteria,
which isn't just in Asia but in Europe as well

much of the debate remains in ny view abstract and

static. Fortunately, all nenbers of our first
panel chaired by Judith GII are experienced,
informed and good |isteners and therefore

worthwhile to listen to on this inportant topic.

They nmay agree or disagree with ne, | hope
sonme of both on this. Personally, | do not see a
great swell of treaty arbitrations approaching

from beyond the horizon in Asia. There are cases.

There are an increasing nunber of cases. There
will be nore cases. But | predict that there wll
be conparatively fewer cases, and those wll be

nore focussed and nore responsible cases than we
saw in the early BIT arbitration days of Latin
Anmerica and Central Europe disputes. This is good

t hi ng. This is a good thing for the region, if
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not necessarily for the nyriad of |awers who
under standably want to practise in this area.

|’m on record many times predicting, perhaps
overly optimstically, that Asia can and should
and will take advantage of being a late nover -
and thereby a new first nover - in a newiteration
of ISDS by inplenenting in FTAs and, we hope, the
TPP, the many |essons that we have learned in
treaty arbitrations over the past 15 years. I
al ways hesitate to use the word “jurisprudence” in
international law, but if you conpare what we know
now to 2000, say, the outline is much clearer (if
not sharp) on jurisdictional issues such as
i ndirect shar ehol der i nvest ments and on
substantive issues such as fair and equitable
treatment, unbrella clause and indirect regul atory
expropriation. And | credit this “jurisprudence”
with the decline in the nunber of arbitrations
the faster termnation of what are opportunistic
cases, the evening-out of parties bet ween
devel oped and devel opi ng nati ons.

[SLIDE 12] This is a serious slide, to show
you that UNCTAD in February reported the first
drop in new cases in four years. There were 42
new cases in 2014, down fromthe all-tinme high of

59 in 2013. And there are nore cases now agai nst
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devel oped countries though all but five claimnts
in the 42 new cases are from devel oped countries,
which is not really surprising.

Thi nki ng back to the Singapore Internationa
Commercial Court and the advantages of having a
court for commercial disputes that m ght otherw se
go to arbitration, let’s junp to investor-state
and think: “What 1is the prospect of standing
public 1SDS courts instead of the one-off
tribunals that are called for in treaties?” This
idea is by no neans beyond the horizon, it has
been, let’s just say, washing in and out with the
tide for many years. But I think it is time to
watch this carefully because the Europeans nmay
stop talking about it and actually try to
i nplenent it, depending on what happens with the
TTI P negoti ati ons. Just last week, the European
Comm ssi on proposed a draft negotiating text which

has such a public court rather than ad hoc

tribunal s. If this goes through, one of the
bi ggest chal | enges will be appoi nti ng
representative judges. Just | ook at t he

experience of the International Crimnal Court.
But it is likely com ng,

andtre://ftr/?l abel =&quot ; SI AF&quot ; ?dat et i ne=&quo
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t; 20150930092938&quot ; ?Dat a=&quot ; 60f 4100e&quot ;

has to cone.

Let ne nove now to the second panel on
“International Commercial Arbitration” where the
topic is: “Is Asia Part of ‘International’ or Is
It Not?” This requires a bit of bluntness. As
posed in the programme, just how established is
international commercial arbitration in Asia? |Is
Asia part of the phrase “international” or not?

Here is a thought nore blunt than | wanted to
put in the programe. | have seen before | noved
to Asia over 3 years ago, and since |’'ve been
her e, t here tend to be separate track
conversations about international arbitration wit

large and international arbitration in Asia or

i nvol ving Asi a. There aren’'t matching separate
tracks like that in mnmy experience in Europe or
Latin America or North Anerica. It is an

exaggeration (which I'’mgood at) but it seens that
there is “International Arbitration Asia” and
“International Arbitration Rest of the Wrld".
And as for advocates and arbitrators, only a few
pi oneers regularly cross that border.

No doubt this separateness cones first for
sone very good reasons: case nunber s,

litigiousness, experience, geography, sonetines
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just timng and coincidence. But as tine goes on,
there no doubt are sonme suspect reasons as well
| think this is worth talking about, and this is
one of the reasons | wanted to do this Forum And
it’s worth talking about - not wthin the
straitjacket of political correctness - because so
much else in I nt ernati onal arbitration IS
har noni sed acr oss ever faster di sappeari ng
bor ders. Wth UNCITRAL, arbitration |egislation
and rules, with the IBA guidelines for best (or
pretty good) practi ces, with public treaty
arbitration awards, with even a growi ng body - and
| use this termloosely, as | do jurisprudence -
of customary substantive international arbitration
| aw.

Let me step back and say, lest | be
m sunder st ood her e, I consi der t hat this
har noni sation of practice and procedure and even

sone law is enriched by our Wstern and Asian and

other legal and cultural differences. We shoul d
not be aspiring to some kind of nush - or |
probably should say congee - in international |aw

where we are harnoni sed i nto nothi ngness.
In this context, | was struck at a conference
in Mauritius last spring when | heard Lord Mnce

speak. As a sitting English Judge, he spoke
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rather wistfully about the, and I quote, “splendid
anarchy” of international comercial arbitration
tribunal s. Admttedly, his context was the
anarchy -- the splendid anarchy - of not being
restrained by res judicata or collateral estoppel.
Here, | refer to the idea that there is sone kind
of anarchy or at least a |lack of accountability in
how arbitral tribunals are selected and operate.
O course, we contract for this anarchy. This is
part of international conmercial arbitration, our
contracting for appointing arbitrators. | don’t
think that’s an excuse for ignoring the role that
party arbitrator selection <can play in the

di vi si on between Asia and rest of world.

Today, for this discussion, |I'm prepared to
submt that genuine and full diversity and
integration of Asia and “rest of world” in
i nt ernati onal commer ci al arbitration remai ns

stubbornly beyond the horizon, despite other
har noni sat i on. My question for the second pane
is whether this is right, whether this s
accept abl e? Is it just a mtter of tine and
pati ence, and we should trust it wll all cone
together? And if it is just a question of tine,

shouldn’t the wait be shortened wth focused
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educati on, training, accreditation and
i npl enenti ng standards, whether hard or soft?

So again, staying on ny thene here, what if
Si ngapore and Sout heast Asian practitioners were
to becone recognised, by their practices, as
| eaders in living the procedural and structural
reforms that we talk about so often at so nmany
conferences? What if one started associating best
practices, nore than we are already, W th
arbitration in Singapore and the region? This is
in process, it really is, with SIAC and HKI AC and
voi ces |like Mchael Pryles’ and Neil Kaplan’s.

But we can do nore. Wat about Singapore and
Si ngaporean and Asian practitioners preparing
thenmselves to be leaders in new categories of
arbitrabl e disputes? Many of wus anticipate an
i ncreasing nunber of arbitrations involving
conpl ex structured financial products, and we're
starting to see themin our practice. Even newer,
how about arbitrations based on damages from
climate change? The first one has now been fil ed,
we know that. W had a discussion yesterday about
t he haze and what | egal actions one m ght consider
or not.

So this is the kind of thinking we want to

pronote in the second panel. The format will be
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innovative as well. The idea is TED-type talks in
whi ch each panelist has the floor alone for about
10 minutes to express his or her views, wthout
the restraint or the safety net of script or
podi um or interruption. | want to thank for this
i dea Anbassador David Carden of Jones Day. I
predict the format is going to be a big success or
really awful. |’m chairing the panel, not for
nore time on the stage but because | couldn't
i npose the risk on anybody el se.

Qur third and final sub-theme is “Mediation
of international disputes. WIl Asia be the
| eader ?” This is an area where Singapore is

already starting to be a leader in internationa

commer ci al di sput es; and potentially
investor-state and state-state disputes. The
infrastructure is here - the legislation, the

SIMC, the SIM - and the timng is right. There
is, as you ve already heard today, a crying need
for nore and better nediation, evidenced by the
increasingly loud and legitinmate conplaints about
undue expense and del ay and inertia in
international arbitration. The progress here wll
require vision and patience and investnent,
because it is not easy for us to see beyond this

fixed hori zon of bi ndi ng arbitration and
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l[itigation and anticipate successful nediation of
conpl ex disputes. It’s fine to have a good
medi ator, but you also have to have two wlling
parties and open-m nded | awers. Si ngapore has a
head start wth SIMCs Arb-Md-Arb. W are
fortunate to have an experienced and visionary
panel chaired by Law ence Boo today.

So now that I previewed for you the
substantive agenda, a few words about format and
process. You recall nmy words that we are here
together to think a bit theoretically outside the
box, and this makes a lot of |awers, including
me, unconfortable. So it’s inportant that we feel
free to speak up here and go beyond the status
quo, or why bother comng today? The Chat ham
House Rule wll help sonmewhat for the external
wor | d. In addition here, in this room it’s

critical that people feel able to express ideas

t hat -- i f not outri ght Alice-in-
Wbonder | and-i npossible -- are bound to elicit
scepticism and di sagreenent. That is what starts

transparent discussion and reform

[SLIDE 13] You'll see sone ideas shipweck,
no doubt about it. [SLIDE 14] Ohers will sai
snoothly - we’'re back to a horizon picture w thout

t he haze.
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Let ne give you a mnor, concrete exanple in
nmy experience. Over the past decade, | and many
ot hers have spoken about the scandal of waiting
for nmonths or years for awards and directions
from fortunately, a mnority of arbitrators who
sinply take on too many cases. | offered what |
t hought was a positive and harm ess - innocuous -
suggestion of arbitral institutions requiring hard
data in the form of blackout calendars from
arbitrator candidates, just |like they ask for hard
data on how many arbitrations have you chaired
how many have you done, etc.

This idea was net with sone truly scornful
charges of naiveté and excuses like “Oh, so many
cases settle and dates change and you don’'t know
what’s going to happen in the future”. Sone even
said that to ask for calendar information would
violate EU privacy law, as if the institution were
going to ask for the personal reasons for
unavailability, like for exanple psychiatrist
appoi nt nent s. M/ idea is nothing like that. It
is just to get open dates, as of the time of the
appoi ntment of future availability or not. Day
and weeks are to be bl ocked out — without detail ed
information -- for hearings, and for subm ssions

for those of us who do counsel work, for holidays
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that are sacrosanct. This debate went on for
quite a while as many of you know and then, first
| CSID, then the ICC, and now other institutions do
require such calendar data. |It’s hard to renmenber
that this was at one point controversial and
i nnovati ve.

I am still | obbyi ng, by the way, for
institutions to require hard data from arbitrator
candi dates on the length of time between the close
of the hearing or the |ast post-hearing subn ssion
and the issuance of an award. Yes, with a field
to fill in why there seens to have been an unduly
Il ong period or even an unduly short period, wth
an explanation, because often there are good
expl anations - illness, postponenents, suspension.
This data would be nore valuable to ne as

appoi nting counsel than any of the proposals on

the table for arbitrator rating systens. Thi s
woul d be hard data. | think it could change
behaviour in <certain instances. I’m pretty

unpopul ar to many for continuing to suggest this.

|’m not the only one, of course. There are

many others who float ideas for inproving
international arbitration. Nei | Kaplan, as you
know, is using early opening statenments, well in

advance of the hearing, to guide the hearing.
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Toby Landau is questioning the value of fact
W tnesses at all. My fornmer partner, Jan
Paul sson, has suggested that appointnents should
be made only by institutions to save tinme and
expense, and appearances of bi as.

Many of these ideas are unpopular and
di visive, but - even if they end up shipwecking —
they pronpt a val uabl e debate. For exanple, Jan’s

proposal, which set off a firestorm as far as |

could tell, did pronpt a re-examnation of the
party appointnent process itself. Is there a
right for a party to appoint an arbitrator? |If

so, where does it cone fron? Mst people don't
agree with the idea but we have re-examned this
guestion of rights.

Now, believe it or not, nmy whole life is not
international arbitration and | was rem nded of
t he general inportance of speaking up and speaki ng
out when | was reading that same FT Wekend. (1
do have other sources of information by the way,
but I was thinking about preparing the keynote so
| was alert to inspiration.) The rem nder canme in
the form of two separate pieces, one weightier
than the other. First, the less weighty one.
Brooke Masters, who is the FT Conpanies Editor,

had a very short colum entitled *“Sexism outcry
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highlights the trials of female |awers”. o
course, | had to see what that was about. And in
brief, a young woman London barrister invited a
senior male Silk to connect on Linkedlin, the
pr of essi onal facebook service, which he did, wth
a self-admtted politically incorrect conment that
her photograph was stunning. As the British say,
for the avoidance of doubt, this photograph was
just a headshot, her chanbers photo. She then
slammed him- | can’t think of a better word - for
m sogynous behavi our, posted their whol e exchange
on Twitter, contacted his international law firm
and demanded an apol ogy. Personal |y, fem nist
though I am to ny <core, | found this an
overreaction. [ SLI DE 15] The editor Ms Masters
did as well, but she added in her colum this
sentence put up on the slide, “Oten, however, it
takes a hardliner to start the conversation that
sparks cultural change.” That caught ny attention
Wi th seriousness because that is true, including
as to far nore inportant dinensions of our |aw
practice than Linkedln.

|’m going to take you on a quick detour.
Think of it as equal tine. | just recounted a
story about the personal appearance of a wonan so

| wll give equal tine to the personal appearance
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of a man -- a man relevant, tangentially, to our
Asi an thene today. It comes from the sanme FT
Weekend, in David Tang's advice colunm, the Agony
Uncl e col um. [SLIDE 16] A reader posed this
guestion to him 1’1l put it up: “Your words that
the Chinese, and basically Asian nen in general
wi |l never play Janes Bond rings sad but true. On
t he ot her hand, would you agree that Bond, even in
his fictional prime, could never beat Bruce Lee?”
And the answer was: “For the English, Janes Bond
woul d wi n; for the Chinese, Bruce Lee! These are

obvi ous natural prejudices.”

[SLIDE 17] Well, 1'"m not so sure. | m not
so sure. So let’s look. Really, I think I would
pick Bruce Lee anytinme. And by the way, | think

that Daniel Craig looks too nuch like Viadimr
Putin. So there you go. (| better not read this
in GAR)

More serious -- far nore serious - is the
| onger piece, which conmes fromthe |long interview
piece in the FT Wekend called Lunch with the FT.
It was an interview of Judge Jed Rakoff of the US
Sout hern District Court who has been known to take
on the US Securities and Exchange Comm ssion and
our Departnent of Justice in relation to the 2008

financial crisis.
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You need to know that Judge Rakoff is not a
soft touch. He was the chief prosecutor in the
Securities Fraud Unit in the Southern District US
Attorney’s Ofice for 7 years and a top |eading
white collar defence |awer for another 15 years.
The background here is that Judge Rakoff rejected
a $300 mllion settlenent between Citigroup and
the SEC to resolve allegations that Cti msled
investors in a $1 billion nortgage security. In
his witten opinion, Judge Rakoff objected to the
SEC practice of letting corporate bank defendants
settle by paying fines wthout admtting or
denyi ng charges. On appeal, our 2nd GCrcuit
voi ded the decision. 1In 2014, Judge Rakoff had to
approve the deal on order. He nore than voiced
his frustration in his opinion, witing quite
colourfully that the Court of Appeals, and |
guote, “has now fixed the nmenu leaving this tria
Court with nothing but sour grapes”.

[ SLIDE 18] The FT correspondent wote, again
catching nmy attention, t hat: “Despite the
decision” -- being -- “against his ruling, Rakoff
has been credited with changing the terns of the
debate” -- changing the terns of the debate --

“about financial accountability and has he’'s
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pronpted the SEC to get at |east tougher on the
banks.”

It is a sign of a healthy justice system when
judges can speak frankly, in specific in their
opinions and in general publicly, about policy
i ssues. I’m not meking a direct connection but
just a few weeks back, President Obana announced a
new policy in the formof a nmeno going out to al
federal prosecutors to prioritise the crimna
prosecution of individual bank enpl oyees over the
i nposition of corporate fines, which are not hard

to pay anyway.

To conclude, | hope ny nessage - which 1’ ve
tried to offer nore by illustration than by
|l ecture - is clear. You are all encouraged and

safe here to say what you think is heading our way
in international dispute resolution - or not,
because that is just as inportant as saying what
you think is com ng. You are all encouraged to
t hi nk beyond the horizon even if your ideas m ght
sound farfetched or unpopul ar. And you are, of
course, also invited to disagree vehenently — but
al so succinctly and civilly - wth what others
have to say.

We are busy and invol ved professionals, every

single person sitting in this room But since we
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have cone together here, | propose that, as we’ ve
done in the earlier Singapore Fora, we invest this
day in exploring both possible and possibly
i npossi ble advances in our shared field of
i nt ernati onal di spute resolution, particularly
advances that mght be |led here in Singapore and
Asi a, perhaps uniquely so.

There is no way we are going to run out of
mat eri al . [SLIDE 19] As | said, the horizon --
there’s our picture again -- is never actually
reachabl e. Just when we acconplish sonething that
we glinpsed or imgined beyond the horizon, if
it’s real, then it has conme to the foreground and
we have to keep | ooking. It can be discouraging
and one can get worn out by that cycle - or one
can get energi sed.

| conclude by saying that for today, and nore
than today, | vote for being energised. Thank you

very nmuch for your attention

SESSI ON 1: | NVESTOR- STATE ARBI TRATI ON:

ARRI VING | N ASI A OR NOT?

Wel cone back, |adies and gentlenmen, we wll now
begin the panel sessions. The first session is
titled “lInvestor-State Arbitration: Arriving in

Asia or Not?” and it will be chaired by Ms Judith
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GIll QC partner at Allen & Overy, together wth

panel speakers, Prof H -Taek Shin, M Loretta

Mal i ntoppi, M Ronmesh Weramantry and Professor
Chester Brown. Il wll now hand the tine over to
the chair, Ms GII|, please.

M5 JUDI TH A LL, QC. Good norning everyone. This is ny

first engagenent as officially now resident in
Si ngapor e. It’s a great honour and a great
pl easure to be here anobngst you as one of you, so
t hank you.

As you heard our session is |looking at
“Investor-State Arbitration: Arriving in Asia or
Not ?” and on one level, one mght think that’s a
fairly straightforward question. There are
undoubtedly a good nunber of Asi a-rel at ed,
investnment treaty cases already afoot and we wll
no doubt reflect on sonme of those as we go al ong.

The approach we are going to take this
morning is to look at the different types of
provisions that one encounters, particularly in
Asian BITs, and how these have evolved and wll
continue to evolve. W wll al so | ook
specifically at the extent to which the dispute
resolution provisions in BITs and free trade
agreenents are actually being used in practice in

the Asian context. W wll al so consi der
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sonething that Lucy touched on earlier which is
t he backlash, if you will, against investor-state
arbitration which we’'re seeing quite strongly in
Europe and to sone extent here in Asia as well.
To what extent are there issues that we need to
tackle and address and if so, how should we do
t hat ? Then, finally, we wll address Lucy’'s
favourite topic of the |ate-nover advantage which
is probably, as she said, better seen as “first-
nover advant age”. To what extent can and should
Asia learn from what has happened el sewhere e.gqg.
the experiences in South Anmerica; and other
geographi cal areas, both in terns of substance and
in terns of procedure? What cross-pollination
should there be with commercial arbitration? Wat
mechani sms do we need to protect the process? Wat
are the |l essons to be | earned?

W have an outstanding panel for you this
norning to address these issues. They have been
briefly introduced to you. Let me say a little
nore, you ve got bios so I'’mnot going to go into
these in any detail. But we wll first of all
hear from Prof Hi-Taek Shin who is a Professor of
Law at Seoul National University, School of Law,
and the director of the Centre for International

Econom ¢ and Busi ness Law. He has a fascinating
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perspective and conbines the academ c side which
he now pursues, but also was fornerly a partner at
Kim & Chang for 25 years, | believe, so brings
that interesting conbination of perspectives. He
was al so the co-chair of the comm ssion to review
the investor-state arbitration provisions in the
Korean-US free trade agreenment negotiation in
2006. So again, he has sone coal face experience
which I think will enrich our discussion today.

W will then hear from Chester Brown, who is
Professor of International Law and |nternational
Arbitration at the University of Sydney. He is a
barrister in Sydney, but also an overseas
associate with chanbers both in London and at
Maxwel | Chanbers here. And he is widely published
but notably in this context he is editor of the
“Comment ari es on Sel ect ed Model | nvest ment
Treaties” and also the “Evolution in Investnent
Treaty and Arbitration”.

We'll then hear fromtwo further speakers but
| will come back and we wll conplete these
i ntroductions because otherwise |'’m going to give
you a long list and you will forget.

The format that we would like to have is an
initial presentation by our speakers. W wll

then have what | hope wll be an active, and
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interactive discussion both anongst the panel and
with you as nenbers of the audience. As Lucy has
indicated to us this is Chatham House Rules, so |
woul d encourage you all to volunteer vyour
t houghts, offer your perspectives and ideas for
the future so that we really can | ook beyond the
hori zon. So with that, | will pass to our first
speaker, Prof Shin.

H - TAEK SHIN: Thank you, Judith, for the very
kind introduction. | amvery pleased and honoured
to be invited to speak at the Singapore
International Arbitration Forum today. | would
like to thank the organisers and Maxwel | Chanber
for the invitation. As a threshold issue to the
question put to the first panel, | wll first
review the evolution of the 1SDS provisions in
Asia and Bl Ts and regional FTAs and share ny views
with you as to whether this mrror says where and
what we can  expect in terns of future
devel opnents. The slide, please. Asian countries
have played a very significant role in the
International Investnent Rule Mking since the
first nodern BIT was entered into between Gernmany
and Paki stan in 1959. This slide shows the high
| evel of activities by sonme Asian countries in the

i nvest ment - agr eenent maki ng. For instance, China
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has nore than 100 Bl Ts and 13 FTAs in force, nost
of them include |SDS clauses. Korea is next to
China in terns of the nunber of BITs and FTAs with
i nvestment chapter. Qut of 88 BITs in force, 84
of them have ISDS clauses. And 9 out of 11 FTAs
in force have investnent chapters which include
very detailed | SDS cl auses.

The investnment chapter of Korea-Australia FTA
concluded in 2014 includes |1SDS clauses and this
is the first Australian FTA that includes |SDS
cl auses after the recent Australian policy change.
As we all know, Singapore is also very active in
this regard, it has nore than 40 BITs and 20
regional and bilateral FTAs. In recent years,
Japan gets nore engaged in the negotiation of
i nvestnment agreenment in the context of econonic
partnership agreenent, the Japanese version of
FTA. Next, pl ease. As Asia enconpasses a |arge
nunber of countries from Mddle-Eastern to Far-
Eastern countri es, and their practice in
international investnent agreenent varies, ny
analysis in the followng slides run the risk of
over-sinplication and generalisation wth this
caveat in mnd. Let me quickly go over the
evol ution of Asian investnent agreenent regine and

| SDS cl auses.
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In the early years from 1960s to m d-1990s,
keen to attract foreign investnent, nmany Asian
countries concluded wth BITs nostly with
West er n- Eur opean  capi tal exporting countries.
Majority of those BITs included rather sinple |ISDS
clauses typically contained in a single article
providing for consent to arbitration, or in sone
cases, mere  agreenent to give consent to
arbitration. The first BIT which contained the
| SDS clauses referring to an arbitration on the
| CSI D convention is known to the Dutch-Indonesian
BIT of 1968. Next slide, please. This is the
actual text of Dutch-lIndonesian BIT which just
include an agreenent or to consent to ICSID or
arbitration. Chinese BlITs in this period limted
the wuse of |SDS nechanism only to dispute
i nvol vi ng t he anount of conpensati on for
expropriation. Next, please.

From the m d-1990s, Asian economes started
to enter into BITs with diverse counter-parties
including developing countries and transition
econom es. Sonme Asian countries such as Korea and
Chi na which w tnessed grow ng outbound investnent,
recogni sed the need to protect their own investors
and i nvestnent overseas, as well as the continuing

need to offer protection to foreign investors and
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i nvest nment . Most of the Asian BITs concluded in
this period included |ISDS clauses. As conpared to
all their version, the I1SDS clauses tend to have
nor e paragraph providing for sone details relating
to arbitration such as consultation requirenent,
conditions to consent arbitral institutions or
rul es, relationship wth donestic renedies,
governed |l aw, et cetera. Next.

During the last 10 years, Asian countries
have been very active in entering into regional
i nvestnment agreenments as well as free-trade
agreenents with major trading partners within or
outside Asia. These investnent agreenents tend to
address | SDS nechanismin nore detailed manner in
a nunmber of articles. Sone of the investnent
chapters of FTAs and the |SDS clauses contained
t herei n, seens to have been substantially
influenced with the investnent chapter of NAFTA
and US Model BIT. Wy the -- all their BITs
i ncluded concepts and principles enbodied nore
than the BITs of European countries, those new
Asian regional initiatives attenpt to blend Asian
perspectives with both the European and Anerican
elenents. In a sense, we could say that Asia has
becone a maritinme port where the rules and text

devel oped by mmjor European countries have been
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bl ended with those developed in North Arerica with
the addition of certain Asian perspectives.

In this regard, the nobst notable devel opnent
is the Asian conprehensive investnent agreenent
concluded in 2009. And it is an investnent
agreenent anong nenbers of ASEAN which include a
nunber of not a - - I nnovati ve feat ures.
Furthernore, ASEAN as well as sone individual
menber states of ASEAN entered into FTAs wth
Chi na, Korea, Japan and Australia, sone of which
i ncl ude very detail ed I nvest ment chapters.
Anot her noteworthy recent developnent was the
conclusion of trilateral investnent agreenent
anong China, Japan and Korea in 2012. Wiy there
exist BITs between each of them the three
countries concluded a trilateral investnent treaty
as a first step leading to tri-party free-trade
agreenent which is on the negotiation. The
trilateral investnent agreenent co-exists with the
three individual BITs, thereby adding additional
| ayer of protection as well as conplexity. In
addition to this, Korea and China concluded the
FTA in 2014 which has its own investnent chapter.

So if this FTA becones effective, Korean and
Chinese investors would have three alternative

ways to brings clainms against China or Korea, one
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on the easiest in BIT of 2007, another on the
trilateral investnment agreenent, and again third,

under the investnent chapter of FTA In this
region — Asian region, two very anbitious regional

agreenents on the negotiation at the nonent, TPP

Trans-Pacific Partnership, and RCEP which refers
to Regional Conprehensive Econom c Partnership.

TPP involves 12 Asian and Pacific Rimstates while
RCEP involves 16 states conprised of 10 ASEAN
menber states and 6 ASEAN FTA partners. Both TPP
and RCEP are very conprehensive but the details of
| SDS nechanism of these agreenments are not
officially public -- officially known yet. Next ,

pl ease.

More recently, sone Asian countries have
negoti ated or concluded investnment rules with the
United States, EU and Canada, which incorporated
sone new elenents, mrroring the recent concerns
raised by this traditional capital exporting
countries. For instance, Korea concluded FTA with
United States and Canada which have very detail ed
| SDS cl auses. And Singapore recently initialled
an FTA with EU which includes an investnment
chapter which -- that wll replace BITs wth
i ndi vi dual EU-menber states when it becones

ef fective. It has certain feature which are very
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new, which reflect new elenents. China’s
i nvestment agreenent with Canada is now in force
and the details of the -- but Canada’ s investnent
agreenent with China is quite different from the
i nvestnment chapter of Korea-Canada FTA Thi s
really means that there are these trading partners
try to tailor their investnent agreenent and
especially | SDS cl auses to addr ess their
particul ar concerns.

Al of these investnent agreenents we’ve |ead
certain shift to focus on policy of the United
St at es, EU and Canada on certain inportant
substantive and procedural aspect. First of all,
with respect to the substantive contents of
i nvestnment chapters, attenpts have been nade to
rebal ance the protection of invest and --
investnment and the state’'s right to regulate and
strengthen -- to regulate and also to strengthen
the state control on the interpretation of treaty
terms and conditions as well as the arbitration
procedure is served. A force has also been nmade
to include provisions to avoid or m nimse abuses
of treaty protections. These new investnent
agreenent s substantial ly st rengt hen t he
transparency in the procedure and also provide

details on various aspects of arbitration, thereby
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attenpting to elimnate or reduce the discretion
of tribunals and thereby the uncertainty in the
outconme of the arbitration

Let me briefly go over sone of the new
features relating to ISDS nechanism in this new
type of agreenent. Next, please. And while
denial of benefits are not entirely new concept,
but the -- quite a nunber of Asian countries take
this issue very serious in order to avoid the kind
of situation -- unhappy situation where hone-
country investors are allowed to sue the hone-
country through overseas subsidiary. And it has
beconme quite a controversial issue in the Korea-US
FTA negoti ati on. And since Korea-US FTA, Korea
has included this denial of benefit clause in
st andal one BI Ts. And China and Canada F --
i nvest ment agr eenent even allows denial or
benefits at any tine included after institution of
arbitration proceedings. And Asi an conprehensive
i nvestnment agreenment has simlar -- the simlar
concept in denial of benefits clause. Next.

And this is the clause from Canada-China
i nvest ment agreenent. It deals with the consent

to arbitration. And:
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“Failure to neet any of the <conditions
precedent provided for in Article 21 shall nullify
t hat consent”

| think the intent of inserting this clause
is very apparent to avoid the kind of situation we
see in BG v Argentina. And, next, sone Asian
countries al so put sone enphasis on | ocal renedies
and encourages the investor to resort to |ocal
renedies before it resorts to arbitration. And
the |anguage comes from China - Japan - Korea
trilateral investnent agreenent. There is 4 nonth
requirenent to resort to admnistrative renedy
procedures. And simlar concept appears in |Indian
nodel BIT text.

Next, please. And the state’s control on the
interpretation of treaty ternms and conditions
seens to be kind of prevailing practice in
i nt ernati onal i nvest ment I aw. I n ASEAN
conprehensive agreenent, there is a concept of
governing law that the tribunal shall, on its own
account or at the request of disputing party,
request a joint interpretation of any provision of
this agreenent that is in issue in dispute. And
there is simlar concept in China - Canada at FIPA
i nvestment agreenent as well as in Korea — US FTA.

The idea is interpretation of treaty ternms are in

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 52
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



Audio <2015.09.30 — SIA Forum 2015>

the hands of treaty parties, and not rest with the

tribunal .
Next, pl ease. And also, sonme of the
treaties, include the -- sone give certain status

or right of non-disputing contracting party in
terms of participation in the proceeding or access
to docunent. And this is also the |anguages from
Korea - Canada free trade agreenent and ASEAN
conprehensi ve investnent agr eenent and al so
recent China - Canada investnent agreenent.

Next, pl ease. The -- also recent trend is
the investnment treaties provide very well enhanced
transparency related provisions. And typically,
it is in the form of naking publicly available
awards and other docunents submtted in the
arbitration. And primary exanple is ASEAN
conprehensi ve investnent agreenent. But it is
gquite noteworthy that ASEAN investnent agreenent
has, paragraph 5, which includes a certain
features protecting the confidential governnent
information. So, ASEAN agreenent try to cover out
from sone exception of governnental especially
cabinet related docunents from this transparency
obl i gati on. And in the case of China - Canada
i nvestnment agreenent, it has an explicit |anguage

that donmestic law on public access to information
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shall prevail over the tribunal’s confidentiality
or der.

Next, pl ease. And sone agreenents include
| oser pay rules as an obligation of the tribunal.

Next, please. And appell ate mechanism and
Korea - US FTA has a clear provision about the
possibility of appellate nmechanism And Singapore
- EU FTA also has anticipated that kind of
possibility and revi ew procedure.

Next, pl ease. Then what will be the future
di rection? And except for a few states where
apparent backlash against |SDS has energed, |ike
| ndonesia, in nmy opinion, in nost Asian countries
cautious but positive posture on |SDS nechani sm
based upon the current arbitration nodule wll
continue for a foreseeable future. Under this
scenari o, nore sophisticated and nuanced approach
to ISDS is expected in future negotiation of
international investnent agreenents to address
probably concerns over |1SDS system But such
patch work would serve particular probably so
objectives, but it will conplicate it -- the whole
picture. And also in investnent chapters of FTAs,
| essons from trade dispute resolution mght be
i nported or bl ended. | think that’s what we see

from the recent European conmssion TTIP text
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having sone reason belongs to WO dispute

settlenment body. And then efforts to nodernise or

upgrade earlier BlITs wll continue. And under
this scenario, host governments wll need to
carefully review potential i nplications under

i nvestment agreenents when formnulating donestic
policies which mght affect foreign investors.
And in the neantinme, | -- that Asian investors are
expected to resort to |ISDS provisions on a
gradual |y increasing basis.

Next, pl ease. And factors affecting the
policy direction. As we all appreciate outcone of
TTIP, inpact of ultimte EU position as reflected
in the TTIP. And outcome of TPP. And outcone of
sone  of the major pending investnent-state
arbitration cases. Sonetimes negative outcone
mght put the governnent on the trenendous
pressure from the public and civil society to
revisit their current policy.

| will stop here. Thank you.

M5 JUDI TH G LL, QC. Professor, t hank you for an

excel l ent presentation. | think that has given us
all a terrific perspective and overview of the
agreenents and the treaties that are out there.
And | think on one level that clearly answers the

question of whet her or not i nvestor-state
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arbitration is arriving in Asia. Wth that [evel
of activity, | think it will be hard to conclude
ot herw se.

But let nme start the discussion with --
perhaps a slightly provocative suggestion. One of
the things that is really striking about what you
have described is that we are dealing here wth
gl obal issues. The issues in Asian BITs being
addressed in the free trade agreenents, and the
ot her nmechani sns, are simlar issues to those that
are being addressed el sewhere. And there’s
clearly a cross-fertilisation anongst them But
stepping back for a nonent, is this iterative
process really the best way to deal with it? You
mentioned for exanple that between Korea and
China, an investor has three different alternative
routes for pursuing their investnent dispute. At
| east three, possibly nore. Each of those
mechani sms wil | be drafted perhaps slightly
differently, and have slightly different features.
So it becomes a question arguably of treaty
shopping. Do we think that’'s really the right and
sensible way to approach this? O should we
actually be looking for a different, nore coherent

way of recognising and addressing in a consistent
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way these global issues? Do you have sonme views,
Chester?

CHESTER BROAN: | think the answer is that there
has been -- there have been a l|lot of assets to
generate or produce a nultilateral agreenent on an
i nvestment, going back decades, going back to the
Abs- Shawcross Draft in 1959 which is supposed to
service a tenplate after that kind of agreenent.
We didn't had the CECD I think in the 1960s - in
1962 and 1968. The OECD draft convention on the
protection of foreign property. And nore recently
the late 1990s, there was the separate OECD effort
to create a nultilateral agreement on investnent.
And all of those efforts have found it, and that’s
not to nention, the original intention at the
time. The general agreenent on tariffs and trade
was agreed in 1947 to having an internationa
trade organi sation set up under the Havana Charter
whi ch woul d al so that deal with investnent issues.
So and the failure of those nultilateral efforts
have led to this bilateral -- this approach where
states have sort agree -- to reach agreenment on
investnment issues on a bilateral basis, whereas
the multilateral track has worked for trade issues
under the efforts of the WIO. That now -- that’s

not to say that a nultilateral effort it wll

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 57
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Audio <2015.09.30 — SIA Forum 2015>

al ways be dooned to fail. And that as you say it
woul d perhaps give rise to fewer divergence as in
jurisprudence, |ess confusion, |less possibility of
treaty shopping and investors face with two or
three possibilities at asserting a claim under
investnment treaty. But | think a lot will depend
on what happens wth the TPP and what happens with
TTI P. | think those two are going to be two very
influential nega regional treaties. And if there
is sone elenment of consistency in the way that the
provisions are drafted, | think that could lead to
the multilateral agreenment which we've tried to
get a nunber of tines but we've so far failed to

achi eve.

M5 JUDITH G LL, QC. | suspect it depends to sone extent

how anbitious you are in ternms of what you are
trying to agree. The prospect of success nay be
i nfl uenced by how anbitious your agreenent is. To
the extent that you are trying to address what are
recogni sed issues which are faced the world over,
one would think you have rather nore prospects of
success than if what you are trying to do is
i ncorporate these dispute resolution issues within
a much broader, global agreenent. Any ot her

Vi ews?
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M5 LORETTA MALI NTOPPI : | think there is a npvenent

towards regionalism nor multilateralism and it’s
a fact. | think it’s there and it’s probably
there to stay. So | think we have to do with it
at the nonent. And | don’t know whether the tines
are right before anot her att enpt at t he
mul tilateral investnent agreenent that was before
the OECD many years ago. Incidentally, | renenber
that at the tine the acronym in lItalian for the
multilateral investnment agreenment was nmai, Wwhich
means “never”. So sonetines, you know, what’'s in
a nanme? But the question is whether the tines
have changed. And now we are nore ready for that
sort of thing. And we’'ll see, as Chester was
mentioni ng, what happens in other quarters in that
regard. But what |1 think is positive is this
cross-fertilisation not only anongst different
Courts and tribunals, but also, you know, wthin
different states and different regions, the ways
that people talk to each other at different
| evel s. Recently, at the CIArb conference, Chris
Thomas said that the action in Asia is at the
treaty table, you know, where negotiations are
taking place for treaties. And that’'s definitely
a very exciting part of what's happening in Asia

in any event. But another coment that canme to ny
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m nd when you nentioned the trilateral agreenent,
the possibility for investors to bring cases under
that agreenent is that will also require greater
sophistication on the part of counsel t hat
represent those parties. And particularly for
local law firns out here who will require to keep
up with nore and nore conplex types of disputes

and ways to resolves those disputes.

M5 JUDI TH A LL, QC. Thank you. Yes, please.

MR ROVESH WEERAMANTRY: | just want to say that the

i ssue that you raised, you have three different
options for one dispute. Is this the type of
issue that will also feed the backlash? You know,
you' ve got wuncertainty involved. You’ ve got an
investor’s option -- three different options. | f
he fell with one, can he pursue the next one or
t he next one? So all of this decentralisation
creates uncertainty which also creates criticism
So the times are starting to turn, | think, in
terns of a new view on how to centralise the
process. And it’s failed before, but we didn't
have that sort of the public criticism which |
sincerely believe that there is now a new
dimension out there now that’s alnpbst a gane

changer .
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M5 JUDI TH G LL, QC. Looking at sone of the specific

provi sions that have been considered and | ooking
at the horizon, where else do we want to go? |Is
it the sorts of things that you discussed, the
consent to arbitration, encour agi ng | oca

remedi es, transparency, joint interpretations from
the contracting states? These are issues which we
see in various parts of the world being discussed.

Were do we think some of the other issues are
going to cone fron? And, again, the inference of
the TTIP negotiations nmay be a lead here. But to
what extent, for exanple, do we think that
sonmething like the “loser pays” rule is going to
becone the norm in investor-state arbitration,
which it isn’t at the nonent? And to what extent
is that then going to |lead on to other provisions?
Such as the source of funding needing to be
di scl osed, which is one of the things that the
Eur opean Conm ssion have put out there. Were do
we think some of these provisions will go? O is
it actually just going to be necessarily reactive
to situations which are unconfortable? W’ ve seen
this over the last 15, 20 years: reacting to
tribunal’s interpretations, not just in relation
to procedural but also substantive neasures, then

leading on to further clarification in treaties.
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Where do we think it’s going to go? Do we have

any thoughts on that?

M5 LORETTA MALI NTOPPI : One of the areas -- | nean, |

don't want to steal ny own thunder because 1’1

talk about it in a bit, but one of the areas where
| think there’s been a lot criticism and where
treaties have tried to intervene and reflect on

the debate is the question of the qualities of the

arbitrators, t he conposition of arbitra
tribunal s. How are tribunals constituted? And
the issue of conflicts of interest, independence

and inpartiality of arbitrators, which is rather
unique in investor-state disputes. It has sone
elements that are not comobn to comercial
arbitration. There are sone things that concern
chal l enges in comercial disputes as well but the
issue conflicts that we see in investor-state
di sputes are not present as such in comrercial
arbitration because they do not share the sane
el enents of publicity. And also the fact that the
sane legal issues are repeated, particularly
during the jurisdictional phase. A nunber of us
act as arbitrators and counsel as well, so they
can be seen as acting on both sides of that divide
in cases that are pending at the sane tine, where

the parties may not be the sane but the |egal
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i ssues are the sane. People wite and those
articles may cone back to haunt them Treaties
are now dealing with those issues and 1'Il talk
about sone exanples |ater. The other thing that
you nentioned is, of course, the possibility of
having a permanent court of investnent which has
been aired in European quarters. |Is that really a
solution? Is that really the best solution? Wo
would be those judges who would sit on that
per manent court? It’s hard enough to find
arbitrators as it is. And, of course, people talk
about donestic judges in different jurisdiction in
Europe and that sone of us cringe a little at that
pr ospect . But, you know, there are a nunber of
ways in which | think BITs can intervene in very

concrete terns.

M5 JUDI TH G LL, QC. Thank you. Let ne open this

di scussion up to the floor for any coments or
contributions that people want to nake? On either
of the issues. Should we be looking at trying to
achieve a nore uniform and structured process?
And where do we think it’s going in the future? |
suspect many of the issues that we are discussing
in this context, like transparency, the conflict
that you have in treaty arbitration between

individuals acting both as counsel and as
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arbitrator, those sorts of issues, wll probably
come up as we progress through the session. So
let’s -- | think if there’s no burning questions

fromthe floor, Chester, shall we proceed with our
next topic?
CHESTER BROWN. Thank you very nuch, Judith, and

thank you for t he ki nd participation to

participating this panel. Thanks also to Maxwel |
Chanbers and the other organisers of the -- of
S| AF. Now, if we could just nove to the next
slide, I'll give you an outline of the questions
that |I'm going to address. This is really going
to the question of whether investnent -- investor-

state arbitration in Asia is a reality or is a
mrage or is something that we're still waiting
for.

The issue is whether these nechanisns are

actually being used in practice. And what sort of

cases have been brought using Asian BITs. And
does -- do these cases indicate future areas of
vul nerability for Asian states? And are any

| essons being | earnt?

Now, in looking at the raw data, |’ve been
heavily reliant, | should disclose at the outset,
on UNCTAD s excellent database of investor-state

di sputes settlenent and also Andrew Newconbe’'s
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excellent website, |ITA Law. However, ny past
experience tells nme that there is no substitute
for gossip in the margins of a conference about
whet her clainms have been brought or additional
cl ai ms have been brought that aren’'t yet publicly
di scl osed. So if any of you have any further
information, tell nme over a cup of coffee later
on.

Now, at the outset, we also -- we all --
there is this perception that we all know that
Asia has been kind of playing catch up on
investnment treaty arbitration. There were the big
boom days of the m d-2000s and all the clainms were
bei ng | aunched against Argentina arising out of
that country’'s financial crisis, there have been
many clains agai nst Venezuela, a nunber of other
Latin Anerican countries. And al so, the volleys
of clains against countries in Eastern and Central
Europe. But there's all -- there’s been this kind
of perception that Asia was a sort of a desert
with very few oases that were few and far between
for those interested or engaged in the practice of
investnment treaty arbitration. But this is, in
sonme respects, a msconception. Because Asia is,
as everybody in this room wll know, but

birthplace of investor-state arbitration. The
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very first claimwas that brought under a BIT was
brought by a Hong Kong-regi stered conpany agai nst
Sri Lanka, of course, the Asian Agricultural
Products case.

Now, the fact that that claim was brought
under a BIT between the United Kingdom and Sri
Lanka was just an accident of the fact that, at
the tinme, Hong Kong was still one of the United
Ki ngdonmi s overseas territories and the UK,  Sri
Lanka BIT had to be extended to that hot -- to
that country. But it all started here, for those
out there. And |I'm not saying there’'s anybody in
this roomwho would |ike to say that Asia is stil
a place that’s for investor-state arbitration is
conparatively unknown.

W could go to the next slide. There’'s a
guestion that we have to address at the outset as
well, which is a definitional question: What is
Asi a? Are we just talking about Eastern Asia,
ASEAN, plus a few countries in this part of the
world? O are we tal king about everything that’s
east of the Euros, east of the Suez Canal until we
get to the Pacific Ocean? As quickly speaking,
geographically, that does include -- that is the
definition of Asia, includes all the former Soviet

Republics as well in Central Asia. And so if we
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look at it in this light, there have in fact been
a significant nunber of clainms against Asian
st at es. And again, just going back to the
previous slide, sorry, vyes, we're still on the
previ ous slide, there have been 115 cl ai ns agai nst
Asi an states. So, there we have the | eague table,
as it were, where nobody wants to be in top slot.
Wiilst India s face 16 clainms, and Kazakhstan and
the Kyrgyz Republic, quite a few clainms as well
And then, of course, there’s a few of the Centra
Asian Republics that have faced clains. And
com ng down to I|ndonesi a. Jordan, including the
M ddl e East. Mongol ia and the Phili ppines. And
there are others, of course. The |ist goes on.

So Asian states have been sued 115 tines out
of the 608 known clains, they are the known cl ai ns
reported from the 1SDS -- UNCTAD-1SDS database.
So that’s just a shade wunder 20% of all the
investnment treaty clains that we know about, have
been brought against states who fit wthin the
broad definition of Asia, which includes the
M ddl e East and which includes the Central Asian
republics as well.

If we take a slightly narrower definition of
Asia and we exclude the Mddle East and we exclude

the Central Asian former Soviet Republics, then
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there -- it’s only -- the nunber conmes down to 61
So about 10% of the clains that we know about have
been brought agai nst Asian states.

W go to the next slide now O course, we
also need to factor in the clains that have been
brought by Asian investors and in order to work
out at how nuch these BITs are being used. Now,
there will be sone degree of overlap between
cl ai ms brought Asian investors and clains brought
by -- and brought against Asian states. But if we
| ook at clains by Asian claimnts, again, broadly
understood, it’'s about under -- just under 10% of
the 608 clains that we know about. Again, nost of
them -- well, again, in the top spot on that
| adder is Turkish investors, who have brought 18
claime under BIT between Turkey and other
countries. But then there’'s a very quick drop off
to the next country, Kuwait, Jordan, both have 5,
and then Mddle Eastern countries, so you'd
exclude those on your narrower understanding of
what Asia is. And then Kazakhstan and the UAE
woul d also fall away. So we cone then to Ml aysi a
and China. And I'mslightly cheatingly including
Australia in this list as a definition of Asia,
al though that’s probably contentious and | m ght

agree there’s a point to be nade there. But you
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can see that there have not been that many clains
brought by Asian claimants if we understand Asia
as the narrower entity excluding the Mddl e East
and Central Asia. It’s down to less than 3% And
if we look in contrast at the hone state of
nationality, which is used -- which is those then
l[itigious nationalities, you see United States,
128, nmaking up practically nmore than a fifth of
the clains that we know about. And plenty by
Dut ch i nvestors, British i nvestors, Ger man
investors and French investors as well.

And the nost frequently invoked treaties are
the Energy Charter Treaty, NAFTA, and of course
the US-Argentina BIT, which has been wused 20
tinmes. The Energy Charter Treaty does involve
sone clains against Asian states but we can see
that few of the Asian BITs per se have been used.

Now, this is a natural devel opnent, I
suppose, that Asian treaties are beginning to be
used nore. But there’'s certainly sone catch up
there to do, if we want to play catch up at all.
And that's a -- certainly a different question.
But we might recall also in this regard, and | was
sort of inspired by one of Lucy’'s comments in her
keynote presentation earlier today, that «clains

Crawford wote in his foreword to Zachary Dougl as’
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excellent book on The International Law of
I nvestnment Clains - and this was in 2009, and so 6
or 7 years’ ago - that investnent treaty
arbitration had reached the end of its first half
life. That was again 6 or 7 years’ ago. If we --
so if we factor in the tinme from the first
investnment treaty claim the AAPL claim in 1987,
to 2009, if that’s the first half life, then it --
there may be, if we follow that logic, a decline
in nunber of investnment treaty clains that are
bei ng brought -- that will brought in the future.
The boom days of the Argentine financial crisis
may be behind us. States are getting w ser, as we
have seen in sone of Prof Shims slides, and as
the new provisions’ sort of being negotiated and
investnment treaty clainms nay be fewer in future.
And | think that would be sonething that we should
expect to happen.

If we nove to the next slide and [ook at
investnment treaty negotiation activity by Asian
states. Now, if we |ook at who has the nost BITs,
there is only one Asian country in the top 5 or 6.
China, with 130, and a 108 of those in force.
Germany, of course, world chanpion in world cup
football, also in terns of BITs having been

negotiated in BITs also entered into force. The
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ot her countries are the usual suspects one expects
to see is the capital exporting states of Wstern
Eur ope.

If we nove to the slide -- the next slide
which gives us our top-ranked Asian countries,
China cones in first, of course, second in the
world in terns of BITs but first in Asia. But
then there are sone serious heavy hitters there as
wel | . W have Republic of Korea with 90 BITs.
And there, | noticed from Prof Shin's slides
earlier, that the UNCTAD dat abase and Prof Shin's
nunbers had some variation so | will defer to Prof

Shin. Certainly on Korea s nunber of BlITs. There

were 1 or 2 different. But we also have Kuwait,
75 BITs. That’'s an awful |ot. Mal aysi a.
| ndonesi a has a reasonable anount as well. And
Vi et nam has 60. And then sone of the Centra

Asi an republics have a lot of BITs. And if we put
those figures into perspective, all of those
countries in Asia have nore BITs than the US,
whi ch has |ess than 50. Mexi co, which has only
29. Canada only has 40. And Norway only has 15.
So, noving to ASEAN, to the specific region we're
on now, we'll see - which is on the next slide, if
that can be brought up on the screen - three or

four of those countries, Indonesia, so with 64
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Bl Ts, Malaysia with 69 and Vietnamw th 60. There
are sonme countries in this part of the world that
have been very active in negotiating BITs. Some
countries |ike Brunei, only eight. But is -- |
think it’s a reasonabl e respectabl e nunber of BITs
that these countries have been negoti ating.

Just to look at the broader definition of
Asia and all of Asian countries’ BITs, there’ s an
interesting honourable nentions to note from
UNCTAD s database and that is -- one is the
occupied Palestinian territory has nmanaged to
negotiate free BITs wth Egypt, GCermany and
Jor dan. And al so Taiwan has negotiated 23 BITs
with a range of countries, which is a significant
nunber for a country whose status is — there are
i ssues of that. But one would have to note with
respect to Taiwan that the BITs are referred to in
nost of themthat are between — for instance, the
| ndi a- Tai pei Association in Taipei and the Taipe
Economic and Cultural Centre in Delhi, so they're
not expressed as being entered into by states, but
by the cultural-econom c exchange agencies that
are located in each country and so --— but still,
these instrunents are being entered into.

Ckay, now, we also can't forget the role of

ASEAN and Prof Shin has already nentioned that, so
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we go on to the next slide and we go on to the
next slide and we |ook at the ASEAN specific
agreenents. O course, there is the conprehensive
i nvest ment agreenent that was devel oped in — from
the ASEAN agreenent on investnent, pronotion and
protection fromthe late 1980s and the treaty from
the nineteen -- late 1990s. But then a host of
FTAs that ASEAN has entered into, all of which
with, | think with the exception Japan, the
i nvest ment treaty protection —- i nvest ment
protection provisions, the ASEAN Japan FTA has a
provision in Article 51 that says that the two
blocks will work towards reaching agreenment on
i nvestment chapter. And, of course, we’'ve got the
TPP to cone and the Regional Conpr ehensi ve
Economi ¢ Partnership agreement which is a very
exciting potential devel opnent.

The TPP, just to put into context, that
would, if it comes fruition, result in a trading
area with a CGDP of US$28 billion and a popul ation
of 805 mllion people but if RCEP, as it’s known,
comes to fruition, which is ASEAN, plus of all of
ASEAN's FTA -- existing FTA partners are --
i ncludes India and China, that would have a -- an
area with a GDP of US$21.3 trillion and a

popul ation of 3.5 billion people, so practically
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half of the world s population, if not — half of
the world s population. So that is a very
exciting potential developnent for this part of
the world. So |ooking back as | -- stepping back
fromall of these practice, the nunber of tines of
Asi an states were being sued, the nunmber of tines
that Asian investors have sought to bring clains,
t he nunber of treaties that have been entered into
by Asian states, we can say that Asian states have
— are not really in the top 10 states that have
been sued the nost tines.

Those places are being reserved for the --
sone of the Latin Anerican countries and the Czech
Republic and Slovakia, even Canada, so that’'s
probably, you know, not such a bad thing that
Asi an countries haven't been bearing the brunt of
these -- the many clains that have been going on.
And Asian investors are also not the nost
[itigious and that -- there may be a nunber of
reasons for that: Cultural reasons, socia
reasons, the educational reasons as to the
exi stence of BITs. But Asian BlITs are certainly
being used. And, of course, all the figures |’ve
been going through don't take account of many
times that, no doubt, BITs are thought to be

i nvoked or at |east threatened, but no claimever
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event uates, perhaps because sone settlenent is
reached. The governnent adopts a different
approach to the neasure it was threatening to take
or the commercial parties of the investor is able
to reach a comercial settlenent with the host
st at e.

Now, just looking quickly at a nunber of
claims that have been brought and this wll be
famliar to a nunber of you in the room so |
don’t want or to dwell on this. But the types of
claims that are being brought against Asian
states, of course, we have — there’'re clains
agai nst states all around the world that result
typically from the termnation of sone kind of
i nvest ment contract or concession agreenent or the
revocation of the licences that’'s necessary for
the investor to carry on business and to nake use
of its investnents. So, for instance, the
Churchill Mning and Planet Mning v Indonesia
concerns the revocation of mning licences by the
| ndonesi an  gover nnent or the provincial -—
rel evant provincial government and then a nunber
of other clainms against |Indonesia that have been
brought by two individuals, M Al Warraq, M R zvi

were -— arose out of the bail out by the
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| ndonesi an governnment of a bank and the subsequent
prosecution of those clai mants.

As the claim against — well-known claim
agai nst Korea, the Lone Star Funds claim which is
being —- which Prof Shin no doubt may be able to
add nore too, but that of course concerns the
forced sale by that entity of its shares in the
Korean Exchange Bank. Cl ai m agai nst WMl aysia by
Mal aysi an Hi storical Salvors. There have been two
or three others that are brought by investor in
portfolio investor, Philip Crosland(?). But this
one related to dispute arising out of salvage
contract between a British investor and Ml aysia
for the salvage of a shipweck. The -- | went
down in the Straits of Ml acca.

And then many clains have been brought
agai nst I ndi a. W had India at the head of the
| ead table, course. One by Australian investor,
concerning the failure of the Indian judiciary to
provide -- or India, to provide effective neans
for the enforcenment of a commercial arbitration
award. And then a nunber of clains arising out of
the cancellation of telecons |icences by Axiata
Sistema, Telenor, perhaps others. Q her clains
brought also -- brought by telecons conpanies that

are arising out of the inposition of a tax. And
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then going back about 10 or 11 years, we had the
debt haul cl ai s br ought by the project
construction conpany, GE & Bechtel. They were
constructing a power station in India and many --
the financial institutions, the |enders, also
joined in those bilateral investnment treaty clains
and they were being settled.

Turning now to what | essons have been | earnt,
if any. W can nove to the next slide. Now, of
course, some — Prof H has probably already
touched on a few of this, but we're getting — and
this is not an Asian-specific developnent, of
course. We can see this in the US revised node
BI T, Canada’s nodel BIT and the various FTAs being
entered into by countries other than Asian
countri es, but we’'re certainly seeing Asian
countries learning the I|essons of others and
including this language in their investnent
chapters and free-trade agreenents which are being
negoti at ed.

So one exanple is this provision on fair and
equitable treatnment or the international m ninum
standard of treatnent in the EU Singapore FTA,
which is -—- which is not in force, but was
concl uded and negotiated before it concluded | ast

year. So here we have, | think, the nost
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detailed, articulated of what FET neans of any FTA
or BAT that |1’ve seen. And if we |ook at the type
of conduct which is required by the host state, as
set out in paragraph 2 of Article 9.4 of that FTA
W see what is essentially a treaty articulation
of the WAste Managenent standard from paragraph 98
of the Waste Managenent v Mexico award, which is
an interesting treaty fornulisation of that
standard that many has cone to accept as being the
best articulation of the -- what the FET standard
that it actually requires.

Looking to the next slide, we have another
exanple of the mnimm standard of treatnent in
Australia’s FTAwith Korea and this is — reflects
the | anguage that we know from the US nodel BIT,
sinply to confirm that FET and FPS are both tied
to the customary standard of treatnent under
international law and that it doesn’t require any
treatnent over and above what’'s stated and al ready
require to do under international |aw So that
| essens being put into action by Australia and
Kor ea.

Moving to the next one, next slide, we have
t he annex expropriation that ASEAN has included in
its FTA with Australia, New Zealand and other

ASEAN FTAs as wel | . That articul ates an indirect
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expropriation wll not result from a non-
di scrimnatory neasure taken by party, which is
designed and applied to achieve legitimte public
wel fare objective such as protection of public
health, safety and environnment that wll not
constitute an indirect expropriation. And there
we have really to have see Mthanex statenent,
which is a reflection of customary internationa
| aws under st ood by t he

tre://ftr/?l abel =&quot ; SI AF&quot ; ?dat et i ne=&quot ; 2

0150930113855&quot ; ?Dat a=&quot ; f cacd7e6&quot ; Met ha

nex Tribunal, confirnmed in treaty language in its
annex on expropriation, which we see across a
range of the new FTAs, al nost to becom ng standard
practice now.

Turning to another issue that Loretta raised
earlier and that’s on the next slide, which is an
Australia-China FTA The investnent chapter is
sonething that you can read very quickly because
it really only has an MFN obligation in it with a
provi sion saying that there’s a program of future
work for Australia and China. That Australia and
China wll wrk to develop and then reach
agreenent on other substantive protections and, of
course, there's issue that Australia and China had

a BIT that’s still enforced and there’'s going to
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be an effort made to try and align the BIT into -—
with the FTA to reduce overl ap.

But there is a very detailed code of conduct
for persons acting as arbitrators, which runs on
for a nunber of pages, which is another
devel opnent that | think states are beginning to
learn this is sonmething that you don't want to
| eave perhaps to chance that the arbitrators wll,
of course, and the parties will have reference to
a non-binding guide such as the [|BA quidelines,
but there’'s sonething actually witten into the
treaties and obligations that arbitrators have the
duties independence inpartiality and, of course,
di scl osure of any potential conflicts of interest.

We'll finish wwth the next slide which is a
picture that some of you may know, if any of you
are from King Spalding, you may be famliar with
this gentl eman. Hs nane is Reverend Billy and
he, in the — at the height of the protests
against the TTIP and the TPP earlier this year,
instead of April and My, where this was all
comng to a head at the European parlianment where
the EU was trying to reach a decision on whether
it would accept 1SDS and the -- and there was a
ot of — there were denonstrations in the streets

around the worl d: The United States, in Canada,
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in Australia, in Europe, in London. Thi s
gentl eman, Reverend Billy, |led an exorci sm agai nst
corporate greed outside the offices of King
Spal ding in London. He -— well, this protest was
organised by an NGO called d obal Justice Now.
They have a website; you can read all about this.
And one felt quite sorry for the -— had sone
synpathy for the |lawers at King Spaul ding and one
of the reasons why that firm was targeted was
al | egedly because of the many clainms that they had
been involved in against states but, of course,
anybody else would know that King' s Balding acts
for states in defending those «clains probably
al nrost as nmuch as King Spaulding is acting for
investors. So, if we can hope to see Asian states
and other states around the world agreeing on
investnment treaty arbitration text that reflects
the balance that Prof H tal ked about earlier at
the balance and obligations on states and
obligations also in rights and conduct of
investors, Reverend Billy mght not have quite so
much to talk about in the future, but that’s
obvi ously sonething for further discussion. Thank

you very much

M5 JUDI TH A LL, QC. Thank you, Chester. Sonme hel pfu

points that are also playing into the discussion

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 81
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

earlier, about how states |earn and then inplenent
through their specific treaty provisions. | would
just like to go back to a point that you raised,
and | ask this as a general enquiry from soneone
who has spent quite sone tinme in the region, but
now expects to spend a good deal nore. I would
like to try and understand the dynamcs of the
relationships and the extent to which, if at all
that is a driver of what we see from the
statistics that you |ooked at in ternms of the
nunmber of actual clains and the percentages
relative to other parts of the world. They
indicate to nme at l|east that despite the very
substantial nunber of treaties being negotiated,
the actual nunber of clains materialising is at a
slower rate than in other parts of the world.

I think that's fairly clear and so,
i nevitably, one asks the question, “Wiwy is that?”
And one of the things you touched on is the fact
that parties and investors in this part of the
world are less litigious. They are nore likely to
try to resol ve issues through other nmeans. That’s
one half of the equation and |1'd be interested to
have the views of other panel nenbers as to
whether or not that is what is driving these

nunbers or whether there’'s sone other factors.
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But what about the other side of t he

equation? The respondent states. Are there
particul ar Asian perspectives - | think Prof Shin
described it as “Asian perspective” - which

actually nmake clainms in this part of the world a
rather |ess attractive proposition than perhaps
el sewher e? Are sonme of the states that we ve
tal ked about perhaps a bit |ess sanguine about
being the subject of a treaty claim than others
where it is perhaps nore of a norn? | don’t know
whet her places like India would fall into that

category, so can we have any views on that? Yes,

Ronesh.
MR ROVESH WEERAMANTRY: In terns of the rate of clains
bei ng brought, |’m speaking from a Chinese

perspective here. Very mninmal at the nonent, but
| see the nunbers rising. One of the reasons is
specially SCEs. They tend to talk to each other
and | have discussed this wth some of them and
they said, “Oh, you know, this other SCE, they are
thinking of bringing a claim So what about us?”
And it -- and on the grape vine, they are starting
to know what everyone else is doing. That’ s one
factor. And the second factor is that they are
al so being unbound by the old shackles they used

to have of being accountable from above. Now they
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are getting a bit nore independent and they are
starting to exercise that independence by saying,
“Ch, we could contenplate a claim?”

H - TAEK SHHN. Maybe from a Korean perspective,
the first investnent treaty arbitration filed by
Korean investor is a Korean construction conpany
whi ch has suffered trenendous | oss duri ng
the -- sonme civil order in one of the North
African country and it was filed under UNCH TRAL
Rules. So not much is -- has been known publicly.
But at that tinme, Korean conpany and their counse

felt that there is no other neaningful option or
to file claimfor their damages. So they filed it
and then the -- it was known to other construction
industries that investor state arbitration could
be a really neaningful option of solution for
t hem So it followed others at the -- quite a
medi um si zed construction conpany nmade a deci sion
to file a claim on the ICSID convention against
China. And what | heard is that before they filed
an arbitration, really nobody take their claim

seriously from China's central governnment of the

provi si onal governnent. But whilst they filed
claim then they get contacts, all requests,
invitation for neetings. So this kind of

information is shared by especially construction
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industries and third claimwas recently instituted
by anot her Korean construction conpany bel onging
to Sansung G oup. It’s now big conpanies, filed
the claim against Oman. So I think it’s al
sharing of know edge and al so informati on and sone
of them overcome initial reluctance to resort to
|l egal strategy or even the investnent treaty
arbitration

So | think now those kind of sharing wl
continue and if there is sone positive outcone, it

wll have -- it will encourage others.

M5 JUDI TH G LL, QC. Yes. So it sees it as a real

forum Yes, Jonathan?

MR JONATHAN: (I naudi bl e) t he export crediting

(1 naudi bl e) Export crediting is minly known by
(i naudi ble). Mt of all, not only on a governnent

to governnent basis so that those (inaudible)

M5 JUDI TH A LL, QC. Thank you. | m conscious that we

didn’t have a m crophone and that sone of you may
have m ssed that. | wll give a very brief
summary of Jonat han’s conment. He was essentially
drawi ng your attention to the role of the export
credit agencies particularly noting that in the
context of the ~concerns about the <cost of
investnment treaty arbitration, they may have a

role to play as bearing the costs of pursuing the
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claim if they already paid out. There also of
course will then often be a question of governnent
to government clains which can avoid sone of the
difficulties where you have private parties as
claimants in investor state arbitration and also
may encourage resolution at a diplomatic |evel.
Therefore this may be a good nechani sm Have |
captured the essence of that, Jonathan? I
apol ogise for there not being a greater
anplification.

| think at this point we should nove on to
our next speaker. | said | would cone back so
that they are fresh in your mnds and introduce
our second pair of speakers. W will first hear
from Romesh Weramantry who is a foreign |egal
consultant with Cifford Chance in Hong Kong. Hi s
publications include Treaty Interpretation in
| nvestnent Arbitration and he’s also on the 1CSID
Review editorial board as | understand it.

And then finally we will hear from Loretta
Mal i ntoppi who is a counsel with Eversheds here in
Si ngapore. She's dual qualified at the Paris and
Rome bars. She’s on the board of trustees of the
Dubai International Arbitration Chanber and she’s

also a vice-president of the ICC International
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Court of Arbitration. So with these brief

i ntroductions, let nme hand over to you, Ronesh.

MR ROVESH WEERAMANTRY: Thank you, Judith. And thanks

also to the organisers for inviting ne. 1| like to
try to change the picture a bit and I'’m going to
make a presentation that is not the nost usual, if
| could be diplomatic.

| like to take you to the town of Vilnius and
Vilnius is a place that you would pass -- it’s in
Lithuania -- you would pass Vilnius if you needed
to invade Russia from Paris which Napoleon did in
1812. So if | could have the first slide.

In Vi | ni us, there’'s a nmonumnent and
essentially, there’s a plaque on that nonunent
t hat says, “Napol eon Bonaparte passed this way in
1812 with 400,000 nmen.” Just keep that figure in
mnd. So this is Napol eon marching off.

Next slide, pl ease. This is Napol eon
marching off into Russia. He's got 400,000 troops

behind him He’s got confidence. He’s got an

al | -conquering arnmny. Nothing is going to stop
hi m He is going to go and invade Russia. So
that’ s Napoleon’s setting out and -- so he set out

from Vilnius but now if we come back to the
monunent, if you look at that nonunent from the

other side, you can see a very, very different

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 87
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

story. You have your back towards Mscow and
there are few words there which paint a graphic
pi cture. The plaque says, “Napoleon Bonaparte
passed this way in 1812 with 9,000 nen.” Renenber
the 400,000 nen that he wal ked past that point
wi th, the other way.

Well, you know, although -- nore than 300, 000
men perished during this canpaign. It’s one of
the nost disastrous mlitary canpaigns in history.
It was a conplete disaster and you will see here a
very different picture. Napol eon returning
wi t hout the confidence, in total devastation: His
arnmy is in tatters and conpletely defeated. This

is the picture that you see from the return of

Napol eon.

Now sonebody may say that I'’m in the wong
conf er ence. So I will try to bring it back now
and to our question. I’m going to pose the

gquestion about investnent treaties.

W have 3,000 investnent treaties at the
nmoment, approximately that nuch. Now they are
passing this point in 2005 and the question |
would like to pose is: Then what happens in 10
years or even maybe 20 years? How nmany i nvest nent
treaties are going to conme back? And what they are

going to do at the nonent they are going out?
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This is the question |I'm trying to raise here.

They are going out and essentially there is a

battl e going on here. It’s a battle against the
backl ash. How are these treaties going to
survive? How is this field going to survive

agai nst the backl ash?

Now what is the backlash? Everyone is aware
of the criticisns. The investnent dispute
resolution process is undenocratic. W have
secret tribunals behind closed doors dealing with
public issues. There’s a -- there are serious,
serious environnental I Ssues, serious health
i ssues, all of these governnent issues that have
been decided behind closed doors. So and there
are very good reasons why the civil society is
concerned with this. And so the backlash is being
driven by a lot of civil society. There’'s a | ot
of politicians who are very vocal and this is the
sort of -- the battle that investnent treaties
have to face.

I’1l give you two exanples of this battle.
One is from Australia, one’'s from India. The
first exanmple from Australia is: A senator
Senator Wi sh-WIson brought a private nenber’s
bill before the Australian Parlianment that said,

“All future Australian treaties will not contain
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arbitration provisions.” That was the -- that was
his attenpt to stifle investnment treaties. The

matter went to a Senate conmmttee inquiry and at

t hat Senate inquiry conmmttee, there were
nunmer ous, |ike hundreds of subm ssions made to the
senate committee. Most of them were by non-
| awyers. They were doc -- sorry, there were

dentists, there were nurses, there were religious
groups. There were organi c gardeni ng enthusiasts
witing one paragraph saying how bad investnent
treaties are, how bad investnent arbitration is.
There were not many lawers witing in, giving
anot her picture about what the advantages of
investnment treaty are and investnment treaty
arbitration give. In the end, the commttee
actually decided, “No, no, we -- you know, we
cannot have a policy where we have a blanket
prohibition on investnent di spute resolution
provisions in future treaties.” But what was
|acking there was the voice of |awers who
participate in this area.

Sam Luttrell and nyself nade one subm ssion
and we were quoted in that -- in the senate
commttee report at the end but | do note that
there were many others that the conmttee could

have used to nake their findings but that was
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lacking. So that’'s sonething that is an issue in
my view, the lack of participation by lawers in
this field in the war agai nst the backl ash, rather
it’s war with the backlash basically. I’ m not
saying the backlash is wong in total. There are
many good points that are raised there but what
|’m saying is the people or many who articulate
t he backl ash views, they articulate it in a sense
that it’s -- we as lawers are not -- we don't
address what’'s being said out there in a proper
way. And |awers need to actually start realising
that these organic gardeners, | nean, organic
gardeni ng enthusiasts, the nurses, the dentists,
they are influencing politicians and that needs to
be addressed.

But the second story from India. | ndi a has
passed a nodel BIT and again India had a process
where on the internet, you could actually nake
comments on the nodel BIT. Agai n hundr eds,
hundreds of comments by civil society, hardly any
by | awyers; and one of the only groups that nmade a
coment there in -- saying, “Wll, maybe you have
to have a look at this BIT fromthe perspective of
an investor.” There was one substantive coment
made and it was by a group of four Indian |aw

students. There were no |lawers actually witing
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in saying, “Wll, hold on, take a look at the
advantages.” So again, that’s another instance of
what’ s happeni ng out there. So, and | know t hat
nore and nore, there has been a novenent towards
getting the legal position out there and having a
proper |egal debate about it. But | think that
needs to be done much nore.

So in terns of what’'s happening again in
Asia, you have Indonesia, you have a very well-
known attenpt -- Indonesia to say, “W’re going to
actually now termnate our Dutch BIT and | ook at
other BITs.” So again, in Asia, there could be
that side of the backlash being expressed. But
from the other side, you have, say for exanple,
we’'ve talked about the ASEAN conprehensive
agreenent . There hasn’'t been a good deal of
backl ash agai nst that. And ASEAN is goi ng out and
negotiating nore and nore treaties like this.

China. China is now looking at its investors
-- actually investors overseas -- and | ooking
towards protecting their investors. So that sort
of backlash is not really expressed by China.

So in Asia, | think, that there is a good
deal of support for investnent treaties and there
are instances of coments adverse to investnent

treaties. But what | find in Asia and this is
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very different to the world, is we don't -- we
haven’t and hope -- yet had an Argentine --
Argentina type of «crisis or sone regulatory

decision that actually triggers masses of clains.

W haven’t had that. W’ ve had tobacco,

suppose, from -- in Australia which has created
this -- a lot of conversation about the issues
i nvol ved. But we haven’'t had a trigger that
creates multiple, multiple clains. Maybe t hat
wi |l happen, nmaybe it won’t happen but that may
influence it. And again wth the debate

especially in Asia, what will trigger the debate

are clainms, clains bring nore -- like the Philip
Morris case -- that wll actually get nore and
nore people talking about it. But as | said,
before, it’s very inportant that |awers talk

about this as well and make the debate a robust
debate, not just people who are expressing their
feelings -- and they are well-founded feelings --
but to express a nore articulated |egal debate
about this issue.

Now in terns of the future, what | see is
there is a -- what’s going to happen? Chester was
tal king about what’s been happening in Asia. I
see a nunber of things happening. W’ ve got TPP

that may cone in and Asia wll be affected by that
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significantly. W have these issues about
transparency and this again is linked to the
backl ash. | nvestment treaties need -- and it’s
saying this -- they are being nuch nobre open.

They are taking notes of what the backlash said
and they are opening it up. You have the new
UNCI TRAL rules to permt transparency and you have
the Mauritius Convention that states wll be

signing up to permt transparency in arbitrations.

The other topic, | think, that especially in
Asia, that hasn't been debated - and Lucy
mentioned it last night - conciliation and
medi ati on. | nmean, is that nore fitting to an

Asi an perspective than pure arbitration? And that
needs to be looked at a bit nore. Whet her it
happens or not, that remains to be seen but that
could be sonmething for Asia as well.

The other point is -- it’'s addressing the
backl ash again -- when you tal ked about having an
i nvestnment court. So you have an investnent court
to try to harnonize the decision-naking, you have
consi stent decision-nmaking, and the argunent 1is
you have nore independent tribunal making these
decisions. It wll be open. It will be nore
transparent and denocratic. So mybe that’s

another thing that Asia may |ook into. And you
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know, what you -- we have the \Washington
Conventi on. W have the New York Convention.
Wl |, maybe a Singapore Convention on an
international investnent court. But that, you

know, that they are being expressed in treaties
for governnents to discuss this or maybe an Asian
government could take this up and look at it in
much nore substantive way.

So if -- 1 just would like to round off by
going to the next slide. So what | see here is
when these investnent treaties go often to battle
with the backlash and conme back, | don't see the
confidence that Napol eon had when he nmarched off
into Russian, right? It won't be |ike that but
you still have, you won’'t have the | osses. The

next slide, you definitely won't have the |osses

t hat Napol eon incurred. So investnent treaties
will be there. They may be there in a different
form but they still wll be there. They are not
going to di sappear. So we'll need to sort of --
we'll be discussing this in 25 years. |’mcertain
of that. W’Ill be discussing investnent treaties.
But what | do see is probably a nore cautious
picture -- a nore reflective picture. So you

know, you have BITs but what they will do is they

will be looking at what the backlash is. They
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wll be taking into account what’'s been happeni ng,
what issues there are and adapting to them There

won't be striding off wth confidence saying,

“VWhat ever we do, we'll fix everything.” But they
will be nuch nore cautious, nmuch nore -- there
will be nore introspection and reflection. And I

t hought the World Investnent Report, this section
in the -- 2015 Wrld Investnent Report summed it
up. It said, “This is an era of reorientation” --
it’s an era of reorientation and that’'s what we
are | ooking at. It’s basically a reflective era
in investnent treaty practice. So | leave it at

that to encourage sone di scussion.

M5 JUDI TH A LL, QC. Thank you. It’s obviously a very

topical subject at the nonent, and is even
referred to as the “backlash”. W have to keep in
mnd that a lot of the issues, particularly the
t ransparency I ssues, t he concerns about
i nvestor-state dispute resolution being conducted
by secret tribunals appointed wthout public
i nput, wthout public accountability, these are
not new concerns. | recall going to visit Antonio
Parra at the ICSID offices in Washington in, |
t hink, probably about the md 1990s and he was
quite excited because there had been a recent

article published in the New York Tinmes which had
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given promnence to these sorts of views being
expressed. | think it was initially on a public
broadcasting service in the US but was then picked
up by one of the nost influential newspapers in
the country. So the issues are not new. And many
of the concerns being expressed are not new. But
| think there can be no doubt there is a rea
nmorment um now behi nd the objections and the bi ggest
concern is that it has become a debate which is
bei ng conducted by those who are not necessarily
best informed, which is not to say they are wong
but they are perhaps not as well inforned.

One point I'd like to pick up with you,
Ronesh, is that you gave the two exanples of how,
for what ever reason, | awers are reluctant
actually to engage in these debates. Isn’t the
bi gger problemthat the corporates, the investors,

are not standing up to be counted? W as |awers,

can have this di scussi on, and bel at edl y,
particularly in Eur ope, t hat has started
happeni ng. But the problem is we are seen as
sel f-interested. Simlarly, for the arbitrators

involved in this type of work. But the people who
|’ve always felt really should be standing up and
being counted in defence of i nvestor-state

arbitration are the corporate investors, the
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| arger conpani es, the | arge congl onerates who want

to be able to pursue business activities in parts
of the world where actually the treaties may
provide inportant protection. So the question, to
my mnd, is also, “Wiere are they in this debate?”
Do we have a view? Am | msguided in this or are
they mssing fromthe table? And if so, why?

MR ROVESH WEERAMANTRY: | agree that that voice is
m ssing fromthe debate. And part of that is also
you hear the bad exanples, you hear the tobacco
clains or you hear, you know, clains by supporting
nucl ear power when the governnents try to regul ate
it. But what you don’'t hear of are the bad war
stories, the investor goes into a «certain
devel oped states --

M5 JUDI TH G LL, QC. Yes.

MR ROVESH WEERAMANTRY: -- and finds, you  know,
i ncredi ble situations that you woul dn’t i magine.

M5 JUDI TH G LL, QC. Yes.

MR ROVESH WEERAMANTRY: And wi t hout i nvest ment
treaties, there is no recourse and you don’t see
that. You don’'t hear that side of story and I --
you know, I do - and say  but sonet i nmes
governments, you know, act very, very unfairly.

Sonme governnments act very fairly but there are
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ot her governnents that don’t. But that side of

the picture has not been painted.

M5 JUDITH G LL, QC. And is that because that side of

the picture doesn’'t capture the imagination of the
public, or that element of the public who are

engagi ng in the debate?

MR ROMESH WEERAMANTRY: And it is -- this is from ny

personal experience. In fact, if | didn't get
i nvolved in sone of these cases and represent sone
of these clients, | would -- | won’t believe what
has happened in sone of these cases. And so | can
under stand people who don’'t see that side of the
story because they are not exposed to it. So |
think, it’'s the investors who go through it and
it’s the investors who |ooked at BlITs to protect
their investnents when they are structuring their
i nvest ments. And it’'s the lawers who represent
t hem and see the bad stories that need to conme out

and get that view across.

M5 JUDI TH A LL, QC. Yes. | suspect this is a topic

that we could discuss for a very long tine. But
|’ m going to slightly accelerate things because |
want to make sure that we don't run out of tinme
for Loretta. I invite her to rmake  her
presentation now and then we can continue the

di scussion after that. Pl ease.
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M5 LORETTA MALI NTOPPI : Thank you, Judith. Thank you
very nmuch to the organisers for inviting ne to
participate in this very interesting debate. [’ m
going to reflect with you a bit on this notion of
| ate nover for Asia and we’ve seen how at the sane
time at |east couple of Asian countries were early
conmers to the scene of investor-state arbitration
It is a fact that Asia, in a larger sense of the
word, seens to be somewhat | aggi ng behind the rest
of the world in sheer nunbers of investor-state
arbitrations. But what we see here, as Prof Shin
noted earlier, is that there is no shortage of
treaties and free trade agreenents including
regi onal agreenments that have investnent chapters
involving Asian countries. And if we |ook at the
nost recent UNCTAD data, although there has been a
decline in the new BITs concluded in the region
overall, of the 11 new investnent agreenents
signed in 2015 so far, nore than half - seven -
i nvol ved at | east one Asian state with Japan al one
entering into four such investnent agreenents.
Gven that the overwhelmng nmgjority of these
treaties provide for some form of investor-state
di spute settlenent, including arbitration, it
appears that, for the tinme being, the backlash

agai nst investor-state dispute settlenent does not
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seem to have reached Asia, or at |least not to the
sanme degree as elsewhere, and not for the tine
being. Instead, the nost recent investnent treaty
practice in this part of the world shows that Asia
has sought to find its own answers to sone of the
problens that have arisen in the practice of
investor-state arbitration in other parts of the
wor | d.

It seens that nore sophisticated and
i nnovative | SDS provi sions have been introduced in
the majority of these treaties. Il wll not |ook
at the substantive protections in this brief
overview but just Ilimt the attention to the
procedural aspects. And just to give a very quick
overview, there is a variety of arbitration rules
t hat are foreseen as options for di sput e
resolution, not just [ICSID arbitration rules.
There are conditions precedent - consultations,
[imtation periods - to the subm ssion of a claim
to arbitration. There are waivers of the right to
initiate or continue donmestic litigation or other
types of dispute resolution, the so-called “no U
turn” waiver provisions. There are detailed
provi sions on conflicts of interest of arbitrators
i ncl udi ng codes of conduct and other aspects which

[ will deal with in a mnute. There are
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provisions on the role of non-disputing states in
the interpretation of the underlying treaties, and
there are detailed provisions and entire sections
on transparency which is an increasingly sought
after aspect of the process, and as well as the
possibility, which has been alluded to at the
begi nning of the panel, to resort to a bilatera
appel l ate nmechanism to review awards on questions
of |aw.

Wth the limted tine at nmy disposal, | wll
just focus on three of these developnents,
starting out Wi th conflicts of I nterests,
expertise and experience of arbitrators, codes of
conduct and then noving on to the role in the non-
di sputing state in ISDS, including the possibility
of amcus curiae submssions and finally | wll
say a few words on transparency.

The debate on independence and inpartiality
of arbitrators has taken a very different overtone
in investnment arbitration, and it appears to have
i nportant repercussions in treaty nmmking and
treaty drafting in Asia. First, because it has
led to the introduction in certain of this
i nvestment agreement of lists of arbitrators that
are pre-selected by the parties, and agreed by the

parties. In particular, China and Australia have
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agreed in the investnent chapter of their FTA
whi ch was signed in 2015 to form a standi ng body
of 20 arbitrators, of which five are appointed by
each party and 10 of different nationalities are
selected to be on standby as possible presiding
arbitrators. Al of these will be available to
determine clains under the treaty. So, rather
t han having a permanent investnent Court, the idea
is to have standby panels of arbitrators.

But the really interesting aspect for ne is
the institution of codes of conduct which add to
the already existing rules on independence and
inmpartiality and conflicts of interest that have
been adopted by arbitral institutions and al so by
prof essional associations, notably by the |BA,
with the guidelines on conflicts of interest which
were recently anmended. For instance, if we | ook
at the EU Singapore FTA as of May 2015, we find a
novel way to provide for the duties of arbitrators
who should not only be independent and inparti al
but al so “avoid creating an appearance of bias and
i npropriety”. Further, arbitrators shall not *“be
influenced by self-interest, outside pressure,
political considerations, public clanour, l|oyalty
to a disputing party or a non-disputing party or

fear of criticisni. Al so, arbitrators should not

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 103
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

directly or indirectly incur any obligation or
accept any benefit that wuld in any way,
interfere, or appear to interfere, with the proper
performance of his or her duties.

The noti on of avoi di ng creating t he
appearance of bias and inpropriety” corresponds to
the idea that justice should not just be done but
be seen to be done. This is a concept that has
become increasingly central when it cones to the
duties of arbitrators in ISDS. At the sane tine,
this notion is also puzzling because it 1is
difficult to pin it down particularly in the
absence of a reference to a particular standard.
Shoul d this be i nterpreted as obj ective
inpropriety in absolute terms, or should it be
regarded as subjective? In other words, should
this be inpropriety in the eyes of the parties in
a specific case or situation including a specific
cultural or geographic reality? But it seens that
the conditions or the standards for arbitrators to
respect in this kind of situations have becone
nore and nore stringent than in existing codes, or
gui del ines such as the |IBA guidelines on conflicts
of interest. But in the code of conduct of the EU
Si ngapore  FTA, there are nore duties for

arbitrators, such as the fact that an arbitrator
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cannot wuse his or her position to advance any
personal private interest and nust avoid actions
that may create the inpression that others are in
a special position to influence him or her.
Lastly, arbitrators nust avoid entering into any
relationship or acquiring any financial interest
that is likely to affect his or her inpartiality,
or that m ght reasonably create an appearance of
i npropriety or bias.

From t he perspective of sonebody who appears
as counsel in ISDS and also sits as an arbitrator,
| think that it 1iIs becomng nore and nore
difficult, and eventually even inpossible, for
peopl e who act as both arbitrator and counsel to
continue doing that. These duties are a very tall
order for potential arbitrators since they are
under the obligation to avoid a whole array of
obj ectionable situations as well as the appearance
of being involved in such situations. This is
rendered all the nore difficult by the fact that
arbitrators have a continuing duty to disclose any
obj ectionabl e situations, including the appearance
of obj ectionable situations, t hr oughout t he
duration of the proceedings. One of the issues
that is not often addressed is the issue of

conflict checks that have to take place within | aw
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firnms. These are obviously of great inportance
because the conflicts situation needs to be
monitored throughout the duration of a case.
Arbitrators have to be wvigilant and report
objectionable situations at any stage of the
proceedi ngs as soon as they beconme aware of them
and are expected to nake all reasonable efforts to
becone awar e of t hese Si tuati ons. The
consequences may be quite serious.

The third devel opnent that | wanted to point
out is that some Asian treaties provide that
arbitrators have to have experience in public
i nternational | aw, i nternational trade or
international investnment rules or the resolution
of disputes arising under international trade or
i nternational investnment agreenments. This is the
case of the investnent chapter of the Canada- Chi na
FTA which is on the screen now. The rel evant
| anguage i s highlighted on the quote.

By contrast to this |anguage, Article 14 of
the ICSID Convention does not require a specific
know edge of public international |aw Under the
| CSI D Convention, arbitrators should be people of
hi gh noral character and recogni sed conpetence in
the fields of law, comerce, industry and finance.

At first sight, if one |ooks at the provision
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specifying that arbitrators should have public
international |aw expertise, it may seem that it
woul d unnecessarily limt the pool of individuals
fromwhich arbitrators can be drawn. However, the
second part of this sentence allows also the
possibility of having expertise in the resolution
of disputes arising under international trade or
international investnent agreenents. This in
essence includes in the nunber of arbitrators, not
j ust individuals who have that parti cul ar
expertise in public international |aw, but also
persons who sit as arbitrators in investor-state
arbitrations, regardless of whether they have
specific public international |aw training.

Next, | wll address the question of binding
joint interpretation and the intervention by non-
di sputing st at es, i ncl udi ng t he possi bl e
subm ssion of am cus curiae briefs. Normally, the
home state of the investor wll not, by
definition, be a party to an investor-state
arbitration under the provision of investnent
treaties. Nevert hel ess, the honme state of the
investor has an inportant role to play and is by
far not the odd man out in investnment arbitration.
You will recall the situation in the Sanum v Laos

UNCI TRAL case where the crucial jurisdictional
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i ssue was whet her the underlying BIT between China
and Laos al so extended to Macau, so as to vest the
Tribunal with jurisdiction over the clains. The
state of the investor, China, had not expressed
its views on the interpretation of the BIT in
guestion and there hadn't been any joint
interpretation of the two states in the course of
the arbitration. The tribunal ruled in favour of
its jurisdiction and then Laos sought to set aside
the award before the Singapore H gh Court and
produced in support of its application as evidence
an exchange of letters between the Lao Foreign
M nistry and the Chinese Enbassy in Laos, stating
that the Laos-China BIT did not extend to Macau.
So, the Judge of the H gh Court of Singapore had
the benefit of the view of the two contracting
states, sonething that was |acking in the case of
the UNCI TRAL tribunal. On that basis mainly, the
Judge decided to set aside the arbitral award.
Wil e a discussion of that case is outside of
the scope of nmy remarks, it provi des an
interesting exanple of how the role of the non-
disputing state my be very inportant in the
interpretation of an wunderlying treaty and the
role of the two contracting states may be a gane

changer in investor-state disputes.
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If it is accepted that, in principle, the
state of the investor or a non-disputing state
party to an investnent treaty may play a role in
the interpretation of that treaty, then the
gquestion is: how can that be done? Sonme recent
investnment treaties in this part of the world
provi de answers to that question. There are, of
course, already recent agreenents that provide a
nmet hodology and foresee the possibility of
interpretation of the contracting states through a
joint commttee. This is the case of the Free
Trade Comm ssion in the NAFTA, and which is
conprised of cabinet |evel representatives of the
state parties and can adopt interpretations of the
agreenent that are binding on arbitral tribunals.
The 2004 US nodel BIT also contains a provision
that is simlar to the NAFTA nechanism There are
al so exanples of treaties, like the 2012 US nodel
BIT, that provide that the contracting states
thensel ves nmay issue a joint decision declaring
their interpretation of a provision of a treaty
which is binding on a tribunal.

In Asia, we have exanples of both types of
situations, with provisions that either allow both
states parties to the relevant BIT or a joint body

constituted by nenbers from the state parties to
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issue interpretations that are binding on the
tribunal . An exanple of the first type of
provisions in Article 10(26) of the investnent
chapter of the New Zeal and- Mal aysia FTA.  Pursuant
to the request of either the tribunal, the
di sputing investor or a state party, a binding
joint interpretation of the state parties may be
i ssued. A simlar provision is contained in the
ASEAN- | ndi a franmewor k agreenent.

Under the Australia-China FTA, the Tribuna
can request a joint interpretation which nust be
submtted within 90 days of the request and then
the parties act through a conmttee on investnent.
The establishnent of this comittee is a
requi renent under the FTA and the commttee neets
upon the request of either party. A deci sion of
the state parties acting through the committee is
bi nding on the tribunal and any decision or award
issued by the tribunal nust be consistent wth
such a joint decision. The Singapore EU FTA al so
envisages a simlar type of body called the Trade
Comm ttee.

As you wll appreciate, it appears that a
nunber of Asian agreenents have endorsed the
position that interpretation of an investnent

treaty by the state parties, including the
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non-di sputing parties, the state of the investor
could enhance clarity and provide predictability
wWith respect to the interpretation of these treaty
provi si ons. But joint interpretation, be it
through a commttee or the joint interpretation of
the two states, is not the only way that a state
can provide guidance on how a treaty should be
i nterpreted. In circunstances where the two
states cannot agree on a point of treaty
interpretation, the question arises as to whether
the non-disputing state can also submt a am cus
curiae brief with respect to the interpretation of
a treaty. Now, this question seens to have been
answered in the affirmative, at |east according to
sone treaty practice in Asia. Again, this is not
unprecedented as the NAFTA contains a provision

article 1128, stipulating that a party to the
Agreenent that is not a disputing party to a given
case may, after notifying the disputing parties in
witing, make submissions to a tribunal on a
guestion of interpretation of the Agreenent. The
UNCI TRAL Transparency Rules also provide that a
Tri bunal , after consul tati on, may al | ow
subm ssions on further matters within the scope of
a dispute from a non-disputing party to the

treaties.
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But let’s see sone exanples fromAsian treaty
practice. Under article 27(2) of the Canada- China
FTA, the non-disputing state has the right to
attend any hearing and, upon witten notice to the
di sputing parties, may nmake subm ssions to the
tribunal on a question of interpretation. Sone of
the ISDS provisions of the Asian BITs that |’ve
| ooked at specify that the non-disputing state
party, or an entity that is not a non-disputing
party, may file an amcus brief if the tribuna
considers that certain circunstances exists.

The provision on the screen, article 11(25)
of the Australia-Korea FTA list three factors that
the tribunal should consider in order to allow an
am cus subm ssion. If this provision sounds
eerily famliar is because it’s drafted in the
sane ternms as ICSID Arbitration Rule 37(2)(c).
But if you focus on the aspect of the “significant
interest in the proceeding” which is highlighted
on the slide, arguably, the hone state of the
investor will have a significant interest in the
interpretation of the underlying BIT and should be
able to satisfy, in fact, all the conditions that
are listed in this provision. As in the case of
this exanple, many other treaties in this part of

the world also provide that subm ssions by a non-
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di sputing party should not disrupt the proceedi ngs
or unduly burden or unfairly prejudice any of the
parties.

Al t hough the theoretical possibility of a
non-di sputing state filing an amcus brief has
al ways existed, in practice, states have not often
avai |l ed thensel ves of that possibility. This nmay
be changing as the European Commission in
particular has been using the neans of amcus
briefs nore actively in order to provide its views
on the relationship between Intra-EU agreenents
and EU | aw. In addition, the United States has
made at | east a couple of am cus subm ssions under
the US-Peru Trade Pronotion Agreenent in the Renco
v Peru UNCI TRAL arbitration.

So it would be | think particularly
interesting for us here to watch the Asian space
to see how these provisions may be applied in
future cases involving Asian parties.

Lastly, I will address the mtter of
transparency. That’s very nuch one of the topical
issues in this field. Transparency naturally
segues from the question of am cus curiae briefs.
It is often said that Asian states prefer to keep
their di sput es confidenti al and avoi d

confrontation. Therefore, it’s interesting to see
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that in this part of the world, there seens to be
no shortage of very detail ed provisions concerning
transparency, including provisions regarding the
publicity of proceedings and the publicity of
docunents adopted by tribunals in arbitral
pr oceedi ngs.

That sai d, sone Asi an st ates, whi | e
supporting in principle the notion of transparency
in i nvestor-state arbitration, have stil
expressed sone reluctance and nmintai ned a nunber
of reservations regar di ng t he UNCI TRAL
Transparency Rules. In particular, during the
di scussion for those rules in the Sixth Commttee,
Singapore raised its concerns “over instituting
processes which would facilitate interventions by
non- governmental organisations in investor-state
arbitration”. Si ngapore’s representative further
warned that the application of the transparency
rules to existing treaties would anmunt to a
unil ateral change of the investnent environment
after investnents had been made and woul d, again |
guote, “demolish the ~certainty of the rules
applicable to these investnents”.

By contrast, China has adopted a policy of
open support of the UNCITRAL Transparency Rules

and the Convention. This may reflect a grown
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acceptance of transparency by China as shown, in
particular, by the investnent agreenent it signed
with Canada in 2012. This BIT contains extensive
provi si ons on t ransparency I ncl udi ng t he
obligation to publish arbitral awards, subject to
t he redaction of confidential information, and the
authority of Tribunals to accept non-disputing
parties’ subm ssions.

It is also interesting that hearings can be
open to the public. Heari ngs can be open to the
public if, after consulting with the investor, a
di sputing contracting party determnes that it is
in the public interest to do so. And again, there
are provi si ons as to t he protection of
confidential information and the possibility to
hol d portions of the hearings incanera.

|”ve been told that | have a mnute and
that’s all | need to conclude. | would just say
that, although investor-state arbitration in Asia
has not experienced the sanme |evel of growth
encountered in other parts of the world, Asian
states appear to have been actively reformng
their BITs and investnent agreenent, particularly
in devel oping nore sophisticated and mature | SDS
provisions. So, arguably, this is the |late nover

advant age that Asia has been able to profit from
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It is interesting that Asian treaty practice,
rather than join in the backlash against |SDS, or
pronote the establishnment of permanent courts or
investnment tribunals rather than arbitral panels,
has tried to react constructively by reformng the
process and providing its own answers to sone of
the nost burning issues that have led to criticism
of | SDS.

So, if we are |ooking beyond the horizon, as
Lucy has invited us to do from this Asian
advantage point, | think there may still be hope
for the future of ISDS. And I still would like to
hear from Ronesh as to who Napoleon is in your

anal ogy.

SESSI ON 2: | NTERNATI ONAL COMMVERCI AL ARBI TRATI ON:

IS ASI A PART OF "I NTERNATI ONAL" OR IS I T NOT?

M5 LUCY REED: W have set out in the conference

outline the following introduction: “As foreign
i nvestnment increases in Asia, there is nuch talk
about how Asia needs increasing expertise in
international conmercial arbitration. The talk
tends to ignore wunderlying questions, sone of
which are inconvenient.” W have set out four

guestions in the outline. The first one has to do
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with Asian |law societies and bars; the second,
with the international arbitration conmunity being
open or not to Asian arbitrators and advocates;
the third, a reciprocity point as to whether
| eadi ng i nt ernati onal arbitrators and
practitioners overlook the growing reality that
they need Asia as nuch as they think Asia needs
them and fourth, a general cultural sensitivity
guesti on.

The plan is for our panellists to address
various permutations of these questions in the
form of “TED Tal ks”. For those of you unfamliar
with that format, “TED’ stands not for a person
but for technol ogy-education-design. A TED Tal k
is a short talk given by an expert on a topic of
his or her expertise, standing alone on stage for
20 to 30 mnutes with a handheld m crophone
wal ki ng around.

Qur version will be a little different. e
are not tal king about technol ogy-educati on-design,
at least directly, but rather about internationa
di spute resolution. Each talk is 10 m nutes,
usi ng hand m kes. But the challenge is the sane -
we have asked all the speakers to express frank,
forward-| ooking, potentially controversial views

on the basis of their personal expertise and
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experience. W are dividing the panel before and
after lunch in hopes that these questions wll
trigger discussion over your lunch tables.

W start with John Rhie. John is, in ny
book, a poster child of internationalism He
hails from Korea. He’s now the managi ng partner
of t he Hong Kong of fice of t he us
l[itigation-arbitration boutique, Quinn Emanuel,
formerly a partner with Kim & Chang in Seoul. So,
John, 1 give you a mke - tell us what you think

about all these issues.

MR JOHN RHIE: Ckay, 1’1l try this. [USING SAMVBUNG

PHONE FOR BULLET NOTES] Thank you everybody and

organisers for allowing us to be up here. It’s a
fantastic stage. | feel like a Shakespearean
actor, a very bad Shakespearean actor. | want to

sort of take away a little bit of ny thank you
away from Lucy for giving us this opportunity to
be on stage, walk around, act |ike a very poor
man’ s Steve Jobs, rest in peace. Unfortunately, |
have no product to sell and | can show you what we
can do with these snazzy products but, in lieu of
that, I wll -- and the irony is that our firm
represents Sanmsung in the smartphone’ s war agai nst
Appl e. And in that light, I wll try and really

do technology and try and use this as ny notes.
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Steve Jobs is probably rolling in his grave right
now but | will use this and try and discuss a few
points in a T-E-D or TED fashion as Lucy
ment i oned.

The di scussion point that |I'’m going to do is
t he second question, and that’s how and when w ||
the international arbitration community be really
open to Asian arbitrators and advocates for
non- Asi an di sput es. You know those -- the terns
used and various words used in that question are
well beyond ny intellect. For instance, in
relation to Asia, | know Chester struggled wth
“What is Asia?” | have no idea; | don't even
where it starts and stops - north, south, east,
west. | think it's -- yes, there’s 4 billion plus
people in Asia speaking hundreds of different
| anguages and that’s only in China. And so it’s
very difficult to pinpoint and honpbgenise what is
Asia in relation to this question. And | think
the same thing for, for instance, internationa
arbitration conmunity, | don’t know what it is, |
hope I'm in it but | don't know how that’s
defi nes. And certainly the easiest thing that
should be defined, which | find the hardest
personally and that’'s Lucy defined ne as an

i nternational person. Look in the mrror, | |ook
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Asian, |'m pretty sure |I'’m Asian, but 30 years of
my life has been outside of Asia in “western
wor | d”. | have been educated outside of Asia. I

work ina USfirm I'’mmarried to a Korean person.

| don't really know what | am The nmore | think
about it, it’s nore confusing. And | really
struggle with this question because -- | don't
know, how do you -- how do | deal with issues that
are not defined, and I can't define them And |
think ultimtely where | got to was -- actually

the real answer in ny view is the answer that
leads nme to not be able to define these words,
which is that this is an issue way beyond
arbitration. And this is a social-political issue
in relation to the changes that are happening in
our world where the “western powers”, if that’'s
the right words, are noving towards the east. The
econom c growh which leads to a bigger voice and
at sone stage will trickle dowmn to our hunble
| egal profession where we wll have a bigger
voi ce, and Asian, however that’'s defined, wll
al so have a bigger voice. Now, | think that’s the
ultimte answer and so it wll take time, and |
think Lucy nentioned that where people from this
region wll have nore voice and, therefore, wll

have nore of a say and becone nore and nore
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involved in disputes which are not “Asian”. I

suspect Lucy didn't really invite nme to answer
that question that way. | suspect the question
that she wants ne to answer is the sane one but |
think intonated in a different way, which is how
and when wll the international arbitration
comunity be really open to Asian arbitrators and
advocates for non-Asian disputes, which obviously
inplies that it’s not really open. And | think in
short, there’'s sone truth to that. | can’t define
it, I don't have statistics for it, but | think
it’s not necessarily a defined prejudice or a
limt inrelation to a glass ceiling. But perhaps
human nature, all other issues that relate to
things that again | cannot define. That lead to
maybe it’s not really open. At sonme stage will it
be open, | think so. WII it be in ny lifetine?
|’ m not sure. | think those are things that are
beyond nme and perhaps nore broader phil osophica

and like | say social-econom c questions. But |
think what | can turn the question around is to

say, “Wiy should it be open?” Wiy is there a

presunption that it should be open? Like -- our
firmlike many firms, like Freshfields, we have
international offices. If there’s a dispute

bet ween a European conpany and a European conpany,
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|’mnot really sure why | would be involved as a,
guote, unquote, Asian, | wouldn’'t be involved.
But if a partner of ours in D.C. had work that had
related to a Chinese conpany or tradi ng conpany, |
know I will be involved because there’'s a nexus
t here. So then the question is, if there is no
nexus why are we even inplying that there should
be sonme sort of a link with a specific region or
specific people to bring those people into a
di spute. | don’'t think there should be.

1l try and think about arbitrations that
| ve done throughout ny career where it may raise
an eyebrow vis-a-vis this question. | can think
of one very good exanple, and that was an
arbitration I did a few years ago. W were acting
for an international consortium for light rail.
And it was against a Korean nunicipality, a Korean
city, basically government. The arbitration was
seated in Korea, the | aw was Korean. The | anguage
to be spoken was English and Korean, so basically,
Korean. The arbitrators, |’mpresumng race is an

issue here, there were three Caucasians from

Britain, Australia and France. So, | thought
about this yesterday but, terrible nmenory, | can’'t
remenber exactly why this happened. Thi nki ng

about it now, the issue was specifically about
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PPP, public private partnerships, and nore
specifically about light rail. And we got the
best people for that, people who really understood
PPP, who really understood light rail, and who

really understood the issues that would arise from

this arbitration -- the construction, the project
site. Now, whether they were white, bl ack,
yellow, green, | really wouldn't care because |

have a duty to the client to bring out the best
person. Sone of the takeaway points fromthat for
me, for today’'s talk, were that if you are really
good you wll be involved. | do believe that.
Because being in an Anmerican firm vyou know, the
bottomline is noney. And if you can win, and if
you can do a good job, then you will be chosen.
In relation to the expertise, that’s one takeaway
point that | actually learnt whilst |ooking at

this question. Be an expert in sonething, |IP work

for instance. There are not that mny |IP
specialists in arbitration. So if | becone the
guru of [P and also have the arbitration

experience, whether the dispute is 1in Latin

America, whether the dispute is in Europe or the

US, I'm confident that ny fellow international
arbitration conmmunity nmenbers, if | am one of the
experts, | wll be part of a panel or | wll at
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| east be discussed as an appropriate person to be
either the advocate or the arbitrator.
Now, wultimately, | think -- the «client’s

going to love this. The product placenent here in

relation to Samsung, | feel is actually a good
m crocosm of how we-- we Asians, |1’Il use “we”
today -- can go into the international community

nore. Sansung did nothing. They did nothing and
everything 20 years ago. They nmade clothes as
wel |l as el ectronic goods, basic el ectronic goods.
But they decided to do a few things which | think
we can learn from One, they decided to focus on
t ech. So they becane expert in a specific area
Two, they invested a lot of noney in R& and
educati on. And again, | think Lucy nentioned in
relation to education and providing training for
up-and-conming |lawers or even lawers in this
region, they did that. They becane great
mar keters. And the comrercials that Sansung does,
they were fantastic in the US. | think that’s
also a lesson that we need to learn from this
region in order to market ourselves outside, and
to show people how good we are vis-a-vis not just
Asia but internationally. And | think, finally,
they nmake damm good product now. | mean

woul dn’t have bought this frankly if they were a
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client a few years ago. But it’'s very good. And
| think ultimately if you are very good, if you
have expertise, if you put yourself outside there,
| don’'t think that there is a glass ceiling or
necessary prejudice to stop anybody from becom ng
as good or even better than their international

counterpart. Howis that? Thank you very nuch.

M5 LUCY REED: | knew | made a good decision in asking

John to go first.

There was a question about timng in what you
said that reminded nme of why | posed this
question, nanely that you don't expect to be
involved if there is not a connection. Yet the
core of people fromwhomwe select arbitrators are
the best, often regardl ess of objective connection
to the parties. Wen we select an Al bert Jan van
den Berg or Gabrielle Kaufmann-Kohler, there does
not have to be a connection to where they cone
from or their background. It is a question of
their quality and experience. So, to some extent
for Asia, it is a question of timng, growing a
bi gger | ocal group where the “connection” is pure
merit and experience.

Next, we go to Mnn Naing OCo who is well-
known here in Singapore. He's the fornmer CEO and

Regi strar of SIAC, and nowis a partner with Allen
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& dedhill in his home country of Myanmar. | have
asked himto focus on the questions and also on a
whole new area for us, which is internationa
di spute resolution in Myanmar in the future.

MR M NN NAI NG Thanks, thanks very nuch, Lucy. John is
certainly a hard act to follow. Let ne just start
by sayi ng thanks everyone for being here and thank
you, Lucy, for having ne on the panel.

Coming back to the topic at hand, I
t hought maybe 1’11 just start off by giving you an
i ntroduction on what’'s been going on in Myanmar in
terme of arbitration, and the prospects for
arbitration in Mannar. It’s of course in nany
ways a real market of interest, an investor’s
darling, right now, and conpanies are rushing in
to provide goods and services. But - and of
course | suppose that includes us as arbitration
practitioners, what does it hold for arbitration
practitioners and arbitrators? And | think the
prospects are quite good -- | would say better
than quite good for a couple of reasons. So just
to set the | andscape, the Myanmar Arbitration Act
currently in force is from 1944, it’s the
Arbitration Act of 1944, Fromthe title, you wll
guess that it is outdated, and it is. And it’s

also -- the world has noved on since then. And
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what the government has done in the |last year or
so is to start the process of having a new
Arbitration Act conme into force.

So a draft was done, a couple of revisions
were nmade to it. I was involved in the drafting
of that law. And it was put into Parliament, it’s
based on the UNCITRAL Mdel Law, it’'s taken
inspiration from the UK Arbitration Act and the
Si ngapore Arbitration Act. And so it’s a pretty
nodern piece of legislation and it would be
bringing Manmar into the realm of noder n
jurisdictions if the Jlaw wuld be passed.
Unfortunately, as the law was crossing through
Parliament, parliament ended a session about 2
weeks ago for canpaigning to start for the
el ections in Novenber. So it didn't nmake it in
time this time around. |1’mhoping that it will be
consi dered agai n when the next Parlianent cones in
February next year.

Sonme of the features of that Act, what you
m ght expect in a nodern arbitration bill, you’ ve
got . It’s got both international and donestic
arbitrations being governed by the same Act. And
theres a default, theres going to be a
desi gnated appointing authority for arbitrators

under that Act, and it’'s expected to be the main
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busi ness chanber to be nore efficient in the
appoi ntment  process. The default nunber of
arbitrators will be three. | had suggested one but
| think the Manmar business comunity and the
governnment felt that it would be fairer to have
Tribunals of three, even for default positions.
So that's what it is. So we w il have a nodern
piece of legislation in Manmar hopefully early
next year. And that lays, | think, the groundwork
for arbitration prospects in Myanmar.

The second thing is, quite interestingly,
arbitration is quite famliar to the Manmar
busi ness community and to the governnent agenci es.
Most, if not all, of the government contracts in
Myanmar that involve foreign parties, would have
an arbitration clause -- naybe not all but nany.
O course it now refers to the 1944 Act but in
time to cone the arbitration clauses would refer
-- if it’s passed — if an arbitration is seated in
Myanmar, to the new Act. Increasingly, arbitration
is becom ng nore popular. Arbitration outside of
Myanmar is getting nore popular as well wth
pl aces |i ke Hong Kong and Si ngapore being naned in
the clauses. So there is a general acceptance of
arbitration as the neans of dispute resolution in

Myanmar right now. There is also a new investnent
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| aw whi ch recognises arbitration. 1In fact, it has
a grievance nechanism for disputes involving
investors and the state.

To conclude on the prospects for arbitration
in Myanmar, | think the prospects are bright, |
think there will be greater use of arbitration.
In fact, there are already a couple of cases. I
think that one of the things that gives confidence
is the recent highly-publicised F&N case where the
Myanmar mlitary governnent-owned conpany NMEHL
actually won the case against F&N. And it was

seen by a lot in the Myanmar community that Myanmar

parties can actual |y go to i nt ernati onal
arbitration and wn. I think that gives
confidence to people in the nechanism of

arbitration.

Now, to come to the question that | have been
asked to look at nore directly, | see it as
| ooking at three factors, the economcs, the
governing law of <contracts and of course the
expertise that needs to reside where it should
resi de. | think for the economcs, it’'s quite
clear that Asia is growing, Asia is where a |ot of
the action is, when other regions are slow ng
down. If you ook at a place |Iike Myanmar, people

are rushing in to invest. So the econony seens to

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 129
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

dictate that arbitrators, whether they be from
Asia or from el sewhere, should be | ooking at Asia.

It is an inportant region and it’s a huge region

huge popul ation, huge resources, huge investnents
comng in. And intra-Asia trade as well should
not be ignored because that’s really a lot of the
nmoney bei ng nmade and spent.

And so the economcs seem to dictate that
arbitrators should be | ooking at Asia, and you see
t hat happening, right now. You see nore and nore
of the arbitrators from Europe and Anerica com ng
over to Asia, you ve got law firnms setting up
her e. | think the nunber of law firns that are
basing their offices in Singapore for instance,
show that Asia is becomng an inportant region
driven by economi cs.

The second point that | think is significant
is governing law. |If you |ook around, in nost of
the contracts that | have now seen in transactions
that 1'’m working on, if it’s not the law of the
host country where the investnment is being nade
the contracts wll have either English law as
governing law, as the nost popular one, US -- New
York law, and at least in this region comng third
woul d be Singapore |aw. But English law by far

dom nat es whi chever nationality the parties happen
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to be. And so once you have English |aw or New
York law as the governing law, then | think it’s
obvious that it dictates to a |large extent which
law firnmse you're going to be using, which
arbitrators you're going to be using, if disputes
will arise.

| think that in that sense at |east, so |ong
as the contracts are going to have governing |aws
that are not necessarily from Asian jurisdictions,
you will have arbitrators who will be needed with
that | egal expertise, who will be needed in Asia.

The third point that | would just discuss
very briefly is expertise. There’ s no questioning
that the pool of experts, the body of know edge,
has been | onger established in Europe and in the
West if you like in general, than in Asia. So
expertise to a large extent wll reside nore
outside of Asia. And in that sense, again | think
that Asia probably still needs the arbitrators
from outside of Asia a bit nore than the
arbitrators in Asia in that sense al one.

On balance, ny view is that the econonics
will continue to drive the growth, and as the body
of expertise grows in Asia -- and we are seeing it
grow -- this will drive the growh of a body of

arbitrators in Asia and who are Asian. The
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governing |law aspect, | think, is sonething that
could go either way. There are nore and nore
i ke John says, Asians in US, UK firns who are
practising English law, New York |law, and a | ot of
the arbitrators I think will be from this region
goi ng forward.

Those are ny observations on this and thank

you once again for having ne here.

M5 LUCY REED: Thank you.

(Luncheon adj our nnment)

M5 LUCY REED: Thank you. W are going to start again

with Mchael Hwang, SC, who is one of the
Si ngaporean pioneers in international arbitration
whom | nentioned this norning. M chael actually
is the inspiration, though he didn't know it, for

the topic for this panel.

MR M CHAEL HWANG, SC: “To be or not to be? That is

the question.” There are three reasons why | open
with that remark. The first is, that the |ast
time | was in this hall, |I was sitting over there
and watching a live performance of Hanlet.
Second, as you know, all advocates are frustrated
actors. And so this is ny one chance. And the
third, it actually has sonething to do with what |
am about to say. Now, under question 1, | make 2

poi nt s. The first point is this: | think our
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government is a little anbivalent on the attitude
to the role of foreign practitioners, foreign
arbitration practitioners, in the practice of
international arbitration in Singapore. Now, when
we reformed out Legal Profession Act, we in effect
said that we are opening the door to full foreign
participation in our arbitrations which are seated
in Singapore. But there is a caveat or there is a
qual i fication, which is that while foreign
practitioners can practise arbitration in the
sense of giving advice, handling the case, filing
t he papers, arguing the case before SIAC, they are
still precluded from appearing in our |ocal courts
when there is a court application that arises from
a Singapore seated arbitration. So, this is the
part that | find a little anonal ous. And the
guestion really, I"'mputting it the other way, not
why should they be justified in going to our | ocal
courts but why not go the whole hog and say, “If
you can do an arbitration in Singapore, then you
can deal with that arbitration from beginning to
end”. Because what happens now is that, if a
foreign firmis arguing a case in SIAC or |ICC but
seated in Singapore, and you need to go to court
because you have an urgent application for

provi sional neasures, you need a setting aside,
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you need to renove an arbitrator, that -- the
foreign firmw Il then have to hand over the case
to alocal firmwho will then run that part of the

case in the Singapore courts.

Now, historically, the reason why we have
said that we don't want to -- we want to keep
[itigation t he excl usi ve preserve of
Si ngapore-qualified | awers. And the position --
or the justification for that has been that it is
because we want to keep the developnment of
Si ngapore |l aw in Singapore hands. That rationale
doesn’t really apply in the case of international
arbitration. Because in i nternationa
arbitration, when you go to court to enforce your
rights one way or the other in the arbitration
which requires a court order of sone sort, the
matters that are going to be canvassed before the
court are not questions of substantive Singapore
law, wunless of course the governing law is
Si ngapor ean. But even when the governing law is
Si ngaporean, what is typically argued before the
courts are not questions of substantive donestic
Si ngapor e law  but guesti ons of Si ngapor e
arbitration |aw And Si ngapore international
arbitration law is taken from international

nmodel s. W have our Mdel Law, we have the New
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York Conventi on. And nost of the argunents are
going to be about issues that are raised under
those international laws. And by definition, the
foreign arbitration practitioners who are engaged
in the practice of international arbitration in
our arbitral tribunals in Singapore are going to
be as experts as a Singaporean on those aspects.

Now, Singapore wants to nake itself an
international hub for international arbitration.
And of course we want to pronote the jurisprudence
of our own courts because this wll eventually, of
course, be broadcast to the world. And as it is,
we already have a very substantial body of case
law on the Mdel Law which is contributing to
international jurisprudence on that subject. So
when you want to aim for those heights, why is it
that we don’'t nmake avail abl e of the best resources
that we have who -- available in Singapore? So
that’s the first point.

The second point | want to nmake is a
different one. But it’'s still about, what is the
position of foreign arbitration |awers now when
we have the SICC? Now, this is not clear fromthe
words of the |egislation. And | know that this
was not seriously discussed in the working party

that drafted the legislation and the rules
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governing the SICC. But the way that the SICC is
set up, foreign |lawers have a role to play init.
And the three criterions are: First, the case
must be international and commercial. And that’s
not a problem for nost of the commercia
arbitration cases that | have heard in SIAC or
other tribunals seated in Singapore. The third
requirenent for a foreign lawer to be able to
handle that case is that the case nust be
of f shore. And offshore is defined as having no
connection with Singapore at all, or if it has a
connection with Singapore, that only connection is
that the governing | aw of the dispute is Singapore
| aw.

Now, if you fall within that definition, how
do we look at applications to the court under the
International Arbitration Act? Because that is an
i ndependent action of its owm. And when you file
that that can theoretically be filed by a foreign
practitioner. First of all, he's got to get
regi stered W th t he Hi gh Court as a
foreign-registered |lawer for purposes of the
SI CC. Depending on his qualifications and
experience as Counsel, he can be given either ful
rights of audience or partial rights of audience.

Partial rights of audience is when he’s allowed to
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submt to the Court on certain specific points of
foreign law on which he is expert. I n other
words, you have to get an Indian |awer to argue
an issue of Indian |aw But the Indian |awer
cannot argue the whole case procedurally but only
on the | egal points.

Now whatever it 1is, how do you get an
arbitration case into the SICC? There is no
obvi ous gateway so you have to piece it together
fromwhat is in the legislation right now One of
the ways that you can do it is of course if both
parties, if both counsel in the arbitration agree
that they want to keep hold of the case and carry
on the fight into the H gh Court and the Court of
Appeal, then they can agree and they jointly file
an application. And the application would be for
that case to be declared an offshore case. And if
it’s declared an offshore case, then it would --
it should go into the SICC Theoretically, the
SICC or the Hi gh Court can decline but I don't see
any reason why they should if both parties want
the right to argue.

Now, nore likely scenario is that one of the
parties will want to carry on with the case, have
control of the case and conduct of the case all

the way through instead of bringing another
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| awyer . The other |awyer, for whatever reason,
does not agree. But even then, the lawer -- the
foreign | awer who wants to take his case into the
international -- into the High Court or the SICC,
can theoretically achieve that objective by filing
a declaration in Court that the case is an
of fshore case. Once he has made that declaration,
he will be allowed to argue that application. And
it -- of course if he is successful in the
application, then he carries on with the case. At
| east theoretically, he qualifies. Now because
the of fshore case -- any cases going into the SICC
go in as of right if both parties agree. But if
one party doesn’'t agree, then it’s left to the
High Court to determ ne whether or not it fits al
of the criteria that the H gh Court are | ooking
for before they transfer a case to the SICC.

So this is a very quick summary of where we

stand and | think sone clarity could be wel coned.

Let nme now turn to question 2. Now in this
connecti on, I asked SIAC to give ne sone
statistics for 2014, and | asked them two
guesti ons. First question, “In how nmany cases

where there was not a Singapore party involved in
the arbitration was a Singaporean arbitrator

appoi nted?” Answer, “Sonething |like 51 per cent.”
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Second question, “In how many cases where there
was nho Singapore party involved did the parties
choose a Singapore lawer -- law firm a
Si ngapor e-based law firnP” | didn’t distinguish
bet ween offshore and local firms, so | just asked
them that question. And the answer canme back,
it’s sonething like 13.6 per cent where -- sorry,
it’s sonmething like 47 per cent where one of the
parties appointed a Singapore-based firm And
when both of the parties, despite the case not
having any connection wth Singapore, chose a
Si ngapore | awer, it’s about 13.6 per cent.

Now, on the face of it, these figures are
qui te staggering. | nmean, when we started the
SIAC, we wanted to open it up to the whole world
and one of the selling points is that you can
bring your whole team with you, you can run the
case just like you would run it in London or New
York or Paris or Ceneva. And yet we find that
over the years, we have acquired such a reputation
that now, people who don’t -- would not, in the
first instance, think of engaging a Singapore

| awyer even though it was a Singapore-based

arbitration, are now doing so voluntarily. o
course a lot of these clients, | suspect, would be
comng from places like -- well, basically from

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 139
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

countries which do not have | awers experienced in
international arbitration. And therefore, when
they find that the case is going to be heard in
Si ngapore, they start enquiring around.

Now t hat denonstrates to you one thing which
| think we ought to pay attention to when we start
to predict the future of our arbitration bar in
Si ngapore and how we devel op our reach beyond the
shor es. | am follow ng what Chester said. In
fact, he pre-enpted ny point. Wen you tal k about
goi ng outside of Asia, let’s decide what we are --
what -- exactly area we are tal king about. And I
suggest to you that realistically speaking, let’s
| ook at our backyard. And our backyard is
essentially East Asia and South Asia, and no
further. Mddle East, CIS states, and now this
fanciful name for all these Central and Eastern
European states which can’'t nmake up their mnd
which -- what they are, may now call thenselves
“BEurasia”. And so | think we're going to exclude
all of that for the nmonment and just focus on, you
know, what is our true hinterl and.

And in that, | think the Singaporean |aw
firme and I'"mreally now tal king about the |oca
firms because offshore firnms actually are governed

by different netrics because of their gl obal
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client pool and their global resources in termn
-- in ternms of mnning, setting up teans for
particular arbitrations. The Singaporeans have to
rely just on their one source. Now, what is the
future of the Singapore bar in going outside of
Singapore itself to find cases for them to
practise in? In other words, arguing cases before
Tri bunal s outside of Singapore. And let’s keep it
within East and South Asia. Vell, | think a
coupl e of years ago for another talk, | polled the
big four firms in Singapore and asked them *“Just
tell me of your arbitrations, how many per cent
are actually conducted outside of Singapore?”
Again the answer to ne was a bit surprising. The
answers ranged from between 5 per cent to 10 per
cent of their case load in arbitration, were
actually argued outside of Singapore, beca --
pl aces |ike UK, Hong Kong, China, WMl aysia. I
suppose these are the usual suspects.

So we already start wth some kind of
moment um whi ch | think we can devel op. And why do
| say that? Well, just a couple of quick reasons.
The first reason is this, if you think about it,
in this region, this hinterland of ours, | think
we, and arguably being challenged by Hong Kong,

have the strongest arbitration bar. | nmean, we
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have cultivated the art of advocacy by devel oping
the role of the senior counsel, and | think that
has made a huge difference to the standard of
advocacy and the capabilities of our advocates.
O course Hong Kong would say, well, they have a
di vi ded bar and they have barristers and they have
quite able counsel, which my be true. But
frankly, |1 have not seen Hong Kong firms outside
of Hong Kong, you know, plying their wares in
| ndi a or wherever.

So we have, you know, that advantage of a
very strong bar conpared to, let’s say, the bars
in the Philippines, Vietnam Canbodia, even China.
But -- and there are other conpetitors but the
dynamcs are a bit different. W just have to go
out and try and find cases where we already have
sone relations with the clients, typically let’s

say in India because a lot of our firnms here

developing links with Indian firnmns. But let’s
conpare our position with that of, let’s say,
Kor ea. Now, Korea is a big exception to ny

statenent that Singapore has a nore experienced
arbitration bar than nost Asian countries. Their
bar is very st rong, particularly their
international arbitration bar. They are excellent

| awyers, very well-qualified, many of them cone
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back from the US. John Rhie is, you know,
excel l ent exanple, conpletely fluent in English.
But John perhaps apart, nost of the international
arbitration bar are focusing on Korean clients,
but then they have a huge advantage over Singapore
because Kor ean construction conpani es are
ever ywhere. And so, | think the -- what the
Korean bar is trying to aimat is to say, “Wen
you go abroad, don’'t forget to take us along with
you.”

Now unfortunately, our Singaporean firnms are
not of the sanme m nd. | can i1imagine that our
Si ngaporean firns get involved in arbitrations in
pl aces like Brazil where we have quite a |ot of
i nvest ment . And if they have an arbitration, |
don’t hear any calls back to Singapore to, you

know, “Send us a team” So these are things that

we have to gradually change the mndset and try

and get nore support from our own. | asked A C
for exanple -- sorry, not A C, Tenasek. | said,
“When you go abroad and you -- do you try and

wite in SIAC arbitration?” And they say, “Well,
you know, we can’t really because they see us as a
government departnent and therefore they think
t hat SIAC is <connected wth the Singapore

government so we actually can’'t get SIAC into our
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clauses. And what is nore, they are not actually
taking our lawers with them | think this is a
pity and -- but some of course of our commerci al
clients, purely comrercial clients, are going out
to countries |ike China and obviously Ml aysia and
that’s where | think our law firnms have been able
to get sone business in devel oping their overseas
W ngs.

So all of this, I think, is auguring well but
| think we at |east ought to think about how we
can enul at e Korea’'s exanpl e in gat heri ng
nationalist loyalty which is of course based on
confidence on the conpetence of their own | awers.

And the next interesting conpetitor to watch is

going to be China. If Koreans are all over the
pl ace, the Chinese are already there and
increasing in ever-greater nunbers. And of

course, they would very nmuch like to bring their
own | awers out into the far reaches of this world
where they are going to be negotiating for
arbitration cl auses. But historically, of course
the Chinese bar has not had a great deal of
experience in international arbitration, but that
is changing fast. You know, | have been to China
up to this year, once each year of the last 3

years. This year, |’ve gone four tines. And on
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each visit, | can see the standard of English in
the local |awers increasing rapidly. 3 years
ago, you sit in a room like this, half of the
people wll have earphones for sinultaneous
transl ation. The next year, it was down to a
quarter. The last visit | nade to Shanghai, zero,
nobody was using earphones. O course it was a
specialist audience but still, | nean, it does
indicate a rapid change. And then don’t forget
the dynami cs of the way that the Chinese firns are
expandi ng thensel ves and of course -- highlighted
of course by King & Whod Ml | esons.

Wien King & Wod Ml lesons nerged, you know,
first with Mallesons & Stephen Jacques, and then
with SJ Berwin, they imediately acquired this

huge English-speaking capability and as well as

the arbitration experience. And now you will see
in many cases where | see Chinese parties as
parties to an arbitration, King & Wod wll be

appearing particularly if it is outside of China
and Hong Kong. So we’'ve cone a long way but
there’s still a long way to go. I'"d be very
pl eased actually to hear the experience of the
people on the ground. Cavinder is around
sonmewhere, let him tell us where we are heading

and if he agrees with me. Thank you.
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M5 LUCY REED: Thank you, M chael. W will turn to

Amanda Lees, our Australian colleague with Simons
& Simons in Singapore and a fellow of the
Chartered Institute of Arbitrators. And as Amanda
comes up, I’'Il mention that unfortunately, we |ost
our panellists Uku Cosar, from Istanbul and Zia
Mody from Miunbai to urgent business, and wll

surely mss viewpoints fromthose parts of Asia.

M5 AVANDA LEES: I’m afraid | couldn't give up the

notes totally so |I’ve got one piece of paper here
so | can hopefully keep on track. So as nmany of
you know and those of you who don’'t would guess
from nmy accent, | am Australian. And so as
Chester’s already alluded to, sonetines depending
upon the Australian PM at the tinme (they keep
changi ng) or depending upon the definition used
I’min Asia or I'min the rest of the world. So |
think straddling that divide between Asia and the
rest of the world and having now Ilived 1in
Si ngapore nearly 4 years, hopefully you Il indul ge

me with a few observations as to the question that

we’ ve been posed: Is Asia part of internationa
or not? And |I'm going to look at it from the
perspective of diversity. Now, as nany other

peopl e have said in other conferences, diversity

IS inportant. Wy is it inportant? Wiy is it
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inportant to get away from | think the joke goes:
the pale, male and stale breed of arbitrators. No
of fense intended. Because a diversity of
arbitrators and counsel leads to a diversity of
thinking and a diversity of approaches. And so
at ICCA in 2014 there was a very long session
about diversity, in which there were statistics
gi ven about how many arbitrators come from Western
Europe, North America, | think it was over 70% for
arbitrations conducted by the I CC, even though the
di sputes heard involved parties from a far nore
di verse range of countries and involve far |ess
than 70% of di sputes from Wstern Europe and North
Aneri ca.

And so, there was a call to have nore
arbitrators fromAsia, nore arbitrators from South
Anerica, nore arbitrators from Africa to increase
the diversity of the pool of arbitrators and
counsel available globally. On the flip side, as
M chael’s already alluded to, in Singapore they
recogni se the inportance of having diversity when
they look to, “How can we nake Singapore an
international dispute hub for the region, if not
internationally?” They recognised that they would
need to increase the diversity of counsel and

arbitrators involved here. They encouraged
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international law firms to conme in and as a
consequence, there are increasingly nunbers of
prom nent arbitrators, many of whom are in this
room who’'ve conme to the region and are now living
in Singapore, which is terrific.

So we now have a real group of notable

home- gr own Si ngapor ean arbitrators such as

M chael , as wel | as I nported prom nent
arbitrators. And that has increased the
attractiveness of Singapore as a seat. So,
personally, | think that Singapore and Hong Kong

both have an opportunity to lead the world in
becom ng centres, arbitration centres where
therees a true diversity of arbitrators and
counsel . Now, why do we have that opportunity
that perhaps there isn’t in other places? Because
we have a great locally trained bar, as well as
having a lot of foreign | awers, as well as having
an increasing nunber of neaty disputes. And,
hopefully, that conbination wll nean that an

i ncreasi ng nunber of arbitrators fromthis region

will sit with arbitrators from other parts of the
world and those people w il see, “Look, hey,
there’s some great talent here. We should be

appoi nting themel sewhere in the world.”
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| don’t know, perhaps that nmay well be a bit
of a pipe dream but in any event, we can nake
where we are the best that it can be. So how are

we doing in ternms of diversity? And this is where

hopefully, the slides will now nmagically appear.
Ah-ha, so first of all -- and they’ ve even nade it
prettier. They' ve done very well. First of all

| ooking at hows the SIAC doing in terms of

diversity. Looking at SIAC Tribunal appointnments.

The first thing you'll notice is that 32% cone
from Si ngapore. And now |’ ve taken this -— ripped
this off fromthe SIAC annual report. | |ove that

annual report as it has nore statistics than any
ot her i nstitution, and they're all freely
available; you don't have to subscribe to a
bulletin to get them- it’s always an interesting
read and | think these tables are interesting to
| ook at.

So it’s a big percentage from Singapore.
Now, why mght that be? (obviously, if you |ook
el sewhere in the annual report, 49% of the new
cases | ast year were governed by Singapore |aw, so

there’s a big reason for why you mght appoint

nore Si ngapor eans. There are still a lot of
cases, | think it’s about 41% that are under a
mllion Singapore dollars. So in small value
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cases, you're going to want arbitrators who are
actually at the seat in order to decrease the
costs that the parties are going to have to pay.
And there’'s also still a huge percentage of the
parties involved who are Singaporeans, so | think
it’s 147 out of 222 of the new cases involve
Si ngaporean parties. Then who else is getting
| ots of appointnments? The British are doing very
well with 22% Australia surprisingly has 13%
Be interesting to see whether now Anerica m ght go
up and Australia mght go down with the changes at
SIAC, but Malaysia is doing quite well with 8% as
wel | .

But one thing you Il note fromthis is that
there are not many arbitrators appointed from
other parts of Asia. China only represented 2% of
t he appoi nt ment s and 2% is roughly t wo
appoi nt nent s. Yet, there are 22 panel nenbers
| ocated in China, exactly the same nunber as there
are located in Australia. So if we can turn to
the second slide, now we |look at party
appoi ntnents and here it’s even less diverse. 62%
of the party appointnments were Singaporean
counsel . So, in fact, | think Singaporean
arbitrators are actually doing pretty well.

Interestingly, parties are less keen on British
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than SIAC and nore keen on Europeans. The
Austrians have been doing quite a bit of marketing
and it’s obviously had an effect with 6% of the
appointnents to arbitrators fromAustria and 3% to
those from Sw tzerl and. But it is roughly the
same nunber for Ml aysia. But again, a very |low
percentage from other Asian countries.

And in particular, what | wanted to note was
the low percentage from other Asian countries,
especially the civil law ones. Now, if we turn to
the next slide, the SIAC panel. Now, for sone
reason, the SIAC panel is set out by geographic
| ocation, not by nationality. So, 114 nenbers are
based in Singapore, which is 28% but not all of
t hose are Singaporean. There are a nunber of

British included. And, hopefully, sone tine there

will be nore Australians as well who are, you
know, |isted as being in Singapore but are
obvi ously not Si ngaporean. But as you can see,

quite a bit over half come from Asia, Australia or
New Zeal and, so are located in this very diverse
and big region.

The 96, they're all the people from Europe,
from the Mddle East, from Africa, from South
Aneri ca. | couldn’t be bothered to put in the

nunbers for each one of them because | had to make
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up this graph. Unfortunately, they don’'t have one
of these in the annual report. But what | thought
t he shame here and where Singapore -- where we --
| think we can do nore to increase diversity is
the little one down the bottom “CQt her ASEAN'. And
these are the ASEAN civil Ilaw countries of
| ndonesi a, Phili ppines, Thailand and Vietnam
There are only 13 arbitrators on the panel that
come from those countries. And yet, there are a
| ot of parties from those countries that use SIAC
arbitration

Singapore is already doing an excellent job
in many ways in capacity building, particularly in
the devel oping countries. I’m involved in the
Chartered Institute of Arbitrators, as are a
nunber of you, and ClArb, and SIArb | know as
well, go out and run courses in Canbodia, the
Mal di ves and at other places to try and increase
t he know edge base about i nt ernati onal
arbitration. SIAC has gone out and run events
But we need to obviously to do nore. NUS run the
arbitration acadeny and get governnent enployees
fromthose countries to conme along and | earn about
i nvestor-state arbitration. But how are we going
to increase the actual good commercial arbitrators

who conme from those jurisdictions? And | think
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that is a challenge if we're really serious about
making it Asia that we’'re tal king about, not just
Si ngapore or Hong Kong.

| think, if frombig law firns, there's nore
we can do in terns of secondnent of talented
| awyers from those places, training them and then
sendi ng them back and giving them the opportunity
to get arbitrator appointnents. But, |1’m sure
many of you probably have better ideas than | do
about how we might be able to do this. And,
obviously, South Korea is a good exanple of a
civil law Asian country that has been able to
build up an arbitration bar, as M chael already
mentioned. So there’s no reason that just because
it’s a civil law country that we can't help to
facilitate the sane growh in a bar there.

Finally, turning to the next slide -- gender
diversity. Now, this is a depressing and fam i ar
story. There's absolutely no divide here between
Europe and Asia. It’s exactly the sane story. So
on the SIAC panel, we have 8% If we turn to the
next slide, on the HKIAC panel, just slightly
worse at 7.5% |'m sure that there are nore than
33 talented wonen out there who can qualify to be
on the panels in Asia because there’s an awful | ot

of cross-over between the wonen on the SIAC pane
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and the HKI AC panel. There nust be nore, but this
is sonmething where | don’t think there has been
much debate about this in Asia and particularly,
in Singapore. W need, in terns of being part of
the arbitration practitioners societies here, we
need to nmake sure that there are wonen on our
boards and that there are wonen speaking at
events.

Lucy does a fantastic job with all the events
she is involved in at making sure there are wonen
speakers and |’ve been a great beneficiary of
that, so thank you to Lucy. But all of us have a
responsibility. | was on the organising conmttee
of the Chartered Institute of Arbitrators
conference and this was one thing that cane up and
we said, “No, we've got to make sure that we ve
got a wonan on each panel.” And yet, I'mgoing to
be critical here. The SIArb, unfortunately for
the second year running, does not have a single
woman chair for the signature event that they run,
which is the SIArb synposium It’s a great event
and a great deal of care is taken in choosing the
chairs to ensure that there's diversity of views
in terms of people com ng from outside Singapore,

but gender seens to have been a blind spot. And
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I’m not sure that that would be acceptable
el sewhere in the world.

So, you mght say, “Wll, why does it matter?
Why does gender diversity matter at conferences?”
Because conferences is where we debate ideas, it’'s
where we talk about practical issues to do wth

arbitration and it’'s inportant to have diverse

views and diverse thinking. To not have
gr oupt hi nk. So, | personally think it’'s very
important and | think there’s sone way in

Singapore for us to go in relation to that as
wel | . All of wus have the responsibility of
encouragi ng young wonen to be arbitrators, to get
involved, to seek appointnents and to be nentors
to them

| don’t know about you, but | got into this
gane because of diversity. | got into it because
the parties involved were diverse, they canme from
different legal cultures, they are international
| got into it because there was the opportunity of
being involved in an arbitration community that
was global, that was nobre exciting. So, | hope
that we can neke Singapore a real exanple of
somewhere where there is a vibrant open debate
about arbitration ideas and issues and has a real

diversity of arbitrators and counsel going into
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the future, so that it is the sort of place that
will attract people to want to conme and be here
and people who want to arbitrate their disputes

here. Thank you.

MR CAVI NDER BULL, SC. |’m just glad that Lucy did
not say that | was going to deliver ny 10-m nute
spiel in verse because |I'm not that good. I

t hought I would share ny ideas, ny inpressions on
the first question: How and when will Asian |aw
societies, bars and courts be really open to
i nternational expertise? Pretty much a | oaded
question, let’s all agree about that. | don’'t

know about all the Asian bar associations. I

don’ t know about all the Jlegislation from
different countries. So I'll start with Singapore
and | think Singapore is a pretty open

jurisdiction, whether that’'s conpared to other
Asi an countries or conpar ed to non- Asi an
countries. As M chael has nentioned, in
Si ngapor e, anybody can do i nt ernati onal
arbitration, any international |awer can do that.
There are no regulatory hurdles, no qualifications
needed. So arbitration, totally open.

The courts, now with the SICC, internationa
| awyers can participate. There, all you need to

do is fill out a form There’'s a smnal
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admnistrative fee. It’s a very sinple process to
get registered. Yes, the nunber of cases in the
SICC is nodest. W’'re now in the first year but
that’s a division of our H gh Court and there’s
entry there. But the other divisions of the High
Court as well as our Cour t of Appeal ,
international |awers have had access to that,
al beit through an adm ssion process, you have to
get ad hoc admi ssion perm ssion fromthe court to
appear before the judges there.

The test for that wused to be that the
expertise that counsel had was not available in
the | ocal bar. That’s, | think not a bad test.
Look back at the question. Wwen will Asian |ega
systens be really open to international expertise?
But that’s not the test anynore. I n Si ngapore
adm ssion for ad hoc admission for, let’s say,
sonebody wanted to bring in Queen’s counsel from
London or senior counsel from Australia to argue a
case, expertise not being available at the I ocal
bar, no longer a pre-requisite. There nust be a
reason and there is still a barrier but you just
step back and think about that for a nonent. All
arbitration is open. There s access to the courts
in sonme nmeasure and the test has been made easier

to satisfy over tine. That, | think it’s a pretty
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open system | don’t think you get that in many
mat ure jurisdictions.

Now having said that, |I’m not saying that
Singapore is totally open. |’m just saying that
Singapore’s quite an open legal system It wasn't
always like that and it’'s been a journey to get
her e.

Thirty years ago, any case of any substance

when it cane to a trial, Queen’s counsel wll be
instructed from London. He will fly in or she
would fly in and they would do the trial. And

that neant the | ocal bar had a nore difficult time
acquiring the skills that you need to get to the
next | evel. That was 30 years ago but the test,
the ability to bring in foreign counsel, was nade
nore difficult. The test was changed, the |egal
test was changed and then it becane very difficult
and the |l ocal bar had to step up to that. And one
of the reasons for doing that, the policy nakers
tell us, was to develop the local bar and there
has been an entire generation of Singapore |awers
that have benefitted from being forced to learn
the skills that we all enjoy practi sing.

Al of you would have heard the Attorney-
Ceneral, V K Rajah, people like him the Chief --

our Chief Justice Sundaresh Menon, Justice Steven
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Chong, Law Mnister, M K Shannugam these people
all in the same professional generation com ng up
at the time when clients, if they had a case in
Singapore, they did not have the option of
bringing in international l|awers to do their
cases. O course you have to have people like
them who step up, take on the challenge and | earn.
But as tine went on and as the Singapore bar
became nore confident of itself and acquired a
certain critical mass of skill, the test has been
| essened and we’ ve gotten to a nuch nore |ibera
standpoi nt which | have described just now

| rehearse this history to make two points:
The first is, looking again at the question,
Asia’'s a big place and different countries are at
different stages in their journey. Si ngapore is
nore open than some other countries and Asia is
not one honbgenous whole as far as this question
goes.

The second point is about the journey. Wen
we | ook at certain Asian |egal systens and we nmay
characterise them as nore closed to internationa
expertise, that may be because they are on their
own j our ney. Yes, sonetimes their journey takes
t hem down the wong road or so we think, but there

is a devel opnent that needs to happen before this
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is a realistic proposition to discuss in respect
to some countries. But regardl ess of which stage
of that journey an Asian |egal systemis in, 1I'd
like to offer two  suggestions about how

i nternational expertise mght be nore wel cone.

The first one is this: Have experti se.
There are lots of fakes in Asia. " m not tal king
about the handbags or the watches. If you are
honest with yourself, you will smle and think to
yourself, “Yes, | have seen one or two of them”
The one | like to rem nisce about is there used to

be a Queen’s Counsel who used to cone to Singapore
to do advocacy training for a lot of law firns
until it was found out that that person hadn’'t
done nore than two or three trials involving
cross-exam nation  -- and that’s not really
bringing expertise. But if you have expertise, if
international |awers really do have expertise,
well, lawers like to win, clients like to wn.
I f you have expertise, if we have expertise, you
are going to be welcone. Real expertise, not a
poor proxy for it. Being from Freshfields,
doesn’t nmke you soneone wth internationa
experti se. Lucy Reed isn’t giving the keynote

address to this conference because she's from
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Freshfiel ds. She gave the keynote address because
she’s Lucy Reed.

It isn't good enough for lawers to cone to

anot her country and say, “I amfor such and such a
law firm I’'m from Sullivan and Crommell or
Freshfields or Drew & Napier.” It isn't good

enough. W have to be real.

The second suggestion [|’'Il make is this:
There has to be an appreciation of community.
Wen we |ook again at the question of |aw
soci eti es, bar s, t hese are pr of essi onal
or gani sati ons. They were created because these
institutions help self-regulate. They hel p people
conme together to better thenselves, to teach the
younger nenbers of the profession as well as to
put restraint, natural conmunal restraint on
behavi our that can get out of hand when in the
mddle of an argunent, a debate, a subm ssion
before the court. And yet sonetines we see that
international |awers stand apart.

Now |’ m not saying join the comunity, donate
nmoney to pro bono in Singapore or play tennis for
the bench and bar ganes. All that’s good and
fine. I’m tal king about putting one’s
prof essional reputation at stake in the place that

you're at.
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Judith, at the start of her panel nunber one
said that this was her first pr of essi onal
engagenent since noving to Singapore and she said
she was looking forward to it Dbecause she was
doing this now as one of us. She’ s placing, |
think, her professional reputation here. But
fairly often, we do see |lawers com ng to another
jurisdiction and they pull stunts in the courtroom
or before arbitrators that they would never pul
back hone.

Now | have to tell another story. A few
years ago there was a law firm an international
law firm two partners of whom cane to see us and
they said, “Well, we are setting up in Singapore

for the first time and we really like to be part

of Si ngapore.” And they didn’t use the word
“conmunity”. But they were tal king about the sane
thing and | admred that sentinent. O course
they did it for professional reasons. They

t hought that that would advance their office in
Si ngapor e. Over the last three years, those two
have been true to their intent and they have
staked their reputation in Singapore as well, and
| won’t nention their nanes because it would not
be right, but they are the sort of people that are

easily welconed. And | just think that if we have
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a greater sense of commtnent to the comunity we
are comng into, the professional community we are
com ng into, staking our reputations al ongside the
peopl e who practise in that jurisdiction, we would
be that nuch nore wel cone. That’s ny two cents’

wor t h.

M5 LUCY REED: Thank you. By the way, | learned this

nmorning from Joan Janssen of the MX that there
are now two cases at the Singapore International
Commercial Court. So double what there were
during the keynote.

Let ne introduce next Matt Skinner, a partner
at Jones Day here in Singapore who divides his
time between arbitration and nediation. Engli sh

or Australian?

MR MATTHEW SKI NNER:  Austral i an
M5 LUCY REED: Anot her Australian.

MR MATTHEW SKINNER:  Well, I'Il just clarify that. You

can say | am English but | practised in Australia

for about seven years and was fortunate enough to

be granted citizenship. So dual «citizenship
t here.

So I'’mgoing to be talking today. |I'mreally
addressing question four -- so that’'s in the

context of cultural diversity and |I'’m very happy

to say, and | think it’s been reflected in sonme of
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the things that people have said already, is that
one of the great things about international
arbitration is that it is culturally diverse. | f
we just | ook around this roomtoday or | ook at the
panel or if you think about the last natter that
you acted on, the fact is that as international
arbitration practitioners, we are often dealing
wth parties or wth opposing counsel or wth
arbitrators who are of a different cultural
background to ourselves and that, | think, is a
very positive thing and it's probably one of the
reasons a lot of us actually enjoy what we do.
But that does give rise, | think, to a very
significant question as to: “Wll, what does that
actually nean in practice and also how does it
affect the way that we operate or how should it
affect the way that we operate?” And in this
respect, and when we are tal king about cultural
diversity, I'"mnot tal king about whether a certain
hand gesture is offensive or whether it’'s
of fensive for soneone to show you the soles of
their feet, if any arbitrator did that, | think
everybody here would think that was extraordinary
behavi our. \What we are actually tal king about is
the conflict or the difference between |egal

cultural systens and how they cone together and
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how do we reconcile them And the biggest problem
is that we all obviously cone from a particular
| egal system we were trained in that |egal system
and that Jlegal system has a set of norns
associated with it which have arisen over a |ong
period of tinme. Qobviously the legal systens
thenmselves, it mght be civil law, it mght be
coommon law and it mght be customary law or it
m ght be Islamc |aw Simlarly, if we practise
in certain industries, the construction industry
has a particular approach to resolving |egal
I ssues. Sone mght say that they are nore
anenable to resolving matters by way of ADR | f
we | ook at shipping law, for exanple, they have a
whol e | anguage al nost for thensel ves and they have
particular fora that they like to utilise. And
even Courts have their own types of cultural norns
and cultural practices that will be observed. But
it’s a bit nore conplicated than that too because
while these types of things tend to be witten
down, maybe in legislation, or in civil procedure
rules, or in codes of conduct, there are also a
nunber of unwitten rules that pervade our own
| egal backgrounds and cultures that we cone from
And they nmay extend to matters such as how the | aw

is to be interpreted and to be applied, what’s
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acceptable in ternms of conduct, how you behave
during the course of a hearing and expectations of
how disputes should be resolved as well as to
concepts of justice. If you all think back to
your first time when you went to Court, you
probably had spent a lot of time |ooking at the
procedural rules and |ooking at the codes of
conduct to making sure that you were going to
behave in an appropriate manner or a mnanner in
custom with those witten rules. But |I'm sure
that when you actually got there, it probably
turned out to be quite different. The Court
operated in a very snooth manner in ways that were
not witten down anywhere. | personally remenber
when | was a young |awer, which wasn't that |ong
ago -- honestly -- and going to the commerci al
court on a Friday. And on the first few
occasi ons, whenever | was addressing the Judge, |
woul d say, “Good norning.” And | was told, in no
uncertain terms, that the Court did not care
whether it was a good or a bad norning and that |
should not be addressing them in that way. And
anot her, when | practised in Australia, there was
an English silk who had been brought over to
appear for a party in a very big piece of

[itigation and it was of nuch anusenent to the
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prof essi on generally when that particul ar esteened
silk kept referring to the Judge as “Your
Lordship” as is customary in the English High
Court, whereas in Australia, it’s obviously *“Your
Honour ”. That’s obviously a fairly trivial
exanple but really, what it goes to is the fact
that yes, with legal cultures, sone of them are
witten down, sone of themare unwitten. And the
probl em that we have in international arbitration
is sonetimes we are bringing or we're trying to
bring these things together. And in that regard,
it’s obviously not reasonable for nme to expect
t hat people should just sinply adopt the norms or
should adopt ny approach to how we resolve
di sputes because, let's face it, the person on the
ot her side of the room probably thinks that their
met hods and the things that they |earnt when they
were growng up in their legal systemare the nost
appropri ate.

| think, in that respect and how we resolve
these, we need to try and work out what we are
really trying to achieve. And | think that our
objective here, and one thing that we can't ever
| ose sight of, is that we are trying to create a
process that really represents the best possible

way of resolving disputes. And | accept that that
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is a conpletely aspirational statenent in sone
respects and it doesn’'t have a huge anount of
subst ance. But we have to recognise that we're
dealing with a “nelting pot”. And | think, that
in sone respects the best thing that arbitration
has going for it in terns of resolving sone of
these issues is its ability to be flexible.

If | give an exanple again, |’m sure that
nost of you would be famliar with this. If we
have a situation where we have two parties who are
from say, a comon |aw background where they are
used to there being discovery then the chances are
that the tribunal will be inclined to order fairly
wi de ranging discovery. The tribunal has that
ability. However, where the parties are not from
that type of background or let’s say, for exanple,
one of themis froma jurisdiction where discovery
is comonplace and the other is from a
jurisdiction where it is not, then the tribuna
has the flexibility and, in my experience, wll
often exercise its power to order a nore limted
version of docunment disclosure as between the
parties. So it’s got that flexibility and that’s
very positive. But | think that there are also
risks in terns of trying to be flexible in

international arbitration, particularly when it’s
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done under the guise of recognising or trying to
be sensitive to cultural diversity and to cultura
issues and what | nean by that is that what we
don’t want to do is to allow the introduction into
the international arbitration arena of bad
practices. And the problemis that we all have
different views as to what they may be -- and the
exanple | would give is that, in sone |ega
systens and legal cultures, it is perfectly
acceptable for the parties -- and in fact, it’s an
expect ation - - t hat t he party’s nom nat ed
arbitrator will essentially act as an advocate for
that party when negotiating with the chairnman and
when people are considering the outcone of the
case. That is the expectation. That’'s the basis

upon which you choose your arbitrator and that is

obviously, | think, sonething that 1is quite
controversi al in i nt ernati onal arbitration
circles. For nme, at least, it’s not a type of
practice that | want to encourage. But at the
sane time, |I'm faced with an issue where |I'm
acting for a client, | know that’'s likely what’s

going to be going through the other party’ s mnd.
| know, if they instruct the right person, that’s
what is going to be happening so | need to guard

against it. But that sort of belies another
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problem that we have here in internationa
arbitration is the level of scrutiny applied over
arbitrators and over the process as a whole. And
because the process ultimtely is confidential,
the only way that these types of issues cone out
is if practitioners are ultinmately wlling to
voi ce our concerns and express our concerns and
debate in an open forum whether we think these
practices, whatever they mght be, are ultimtely
desi rabl e and whether they should be incorporated
or whether we need to guard against them in sone
way. And then we get into this other issue which
is well, if I, for exanple, were to say that |
think that a certain practice is not consistent
wi th best behavi our or best conduct -- then that’s
when we start wal king this tightrope of political
correctness -- people are often nervous and
anxi ous about raising issues for this reason. But
again, | think that to sone extent the arbitration
community has gone a long way to try and address
t hese things. If we look at the IBA they’ ve
obviously had commttees |ooking at issues around
the production of evidence in internationa
arbitrations. | think that’s a hugely valuable
forum And | think that sort of open debate and

open discussion really does need to be encouraged.
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The other thing I wanted to say on this was
that, and it goes back a little bit to nmy conment
about showi ng the soles of your feet, but | think
that when we’'re talking about cultural issues,
it’s very inportant that we don’'t speak in terns
of generalisations because | think generalisations
are, quite frankly, fairly hopeless in this type
of arena. And the exanple I would give is around
nmedi ation. So |I’ve been in Singapore now for over
5 years and in ny time in Singapore, | have never
ever had a case resolve itself by way of nediation
once the arbitration process has commenced. That
is conpletely contrary to my experience practising
in the UK and in Australia. | haven't even really
managed to get a nediation off the ground here
When | cane up here, one of the things | was told
is that, in Asia, people nuch prefer to resolve
di sputes rather than fight them So | guess it
goes to ny point really which is that when we talk
in generalisations, it’s not terribly helpful and
| think, in sone respect, it’s incorrect. On that
medi ation point, |I'm unable to really coment on
whether it’s a cultural issue or whether it’'s a
lack of famliarity wth the process because
certainly they are a lot of jurisdictions in Asia

where nedi ation or formal nediation process is not
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a very famliar concept. And, | think, sonme of
the problens thenselves, you can go back to not
really having a recognised format of “wthout
prejudi ce” privilege, for exanple. But even then,
there are differences to how “w thout prejudice”
privilege applies in different common | aw
jurisdictions. So | think that potentially, there
m ght be an issue there as well. But in that
respect, we now have the SIMC here in Singapore
and | personally hope that will go well. You can
see already that they are enbracing thought
| eadership for nediation in Asia. So it'll be
interesting to see how that unfolds over the next
few years. In five years tine, | mght tell you
that | haven’t had an arbitration hearing and al
of ny nmatters have been resolved by way of
nmedi ati on. That woul d be a good thing.

| think, in conclusion, as international
practitioners we all have different cultura
backgrounds, we all grow up in a different [ egal
envi ronnents and | egal frameworks which we bring,
and we have to be aware that we bring our own, not
prejudi ces, but we bring those to the table when
we are engaged in international arbitration --
but we have to be aware that so does everybody

el se. I think, secondly, the arbitration process
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is flexible enough to be able to address cul tural
diversity and, | think, it has been successful in
doing so to-date. But it’s incunbent upon
practitioners as well as arbitrators to be strong
and, | suppose, to recognise that we can’t afford
to let the bad issues or potentially bad practices
|l eak into the systemthrough or under the guise of
seeking to be culturally sensitive.

Lastly, while we nmay not really want to be
critical and at the sane tine we don't want
political correctness to get in the way of open
and honest debate on these things because quite
frankly, if we do want to achieve a system which
is international best practice for resolving
di sputes and for developing a forum which is
different to the Courts and which is nore
acceptable and admrable than the Courts, then we
need to have honest and open debate. So, thank

you.

M5 LUCY REED: WMatt, your comrents rem nded ne of when

I was general counsel of an internationa
organi sation in New York dealing wth North Korea
and one-third of the staff were Japanese, one-third
were South Korean and one-third were a mx of other
nationalities. W were given sone cultural

counsel | i ng. | remenber so well that when our
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“coach” sat down with the Anerican enployees, we
were excited to learn, oh, what are Japanese |ike?
what are South Koreans |ike? what are the traits?
what do we need to know? And she said, “Wat you
need to know is what you are like. What you need
to know are your traits as Anericans in order to be
open to what you are bringing to the table and how
others see you. You can l|earn the chopsticks
later.” This was val uabl e.

Qur last speaker is Prof Mahdev Mhan, a
pr of essor at Si ngapor e Managenent Uni versity
teaching, anong other things, investnent |aw and
public international |aw, and also a barrister and

counsel with Providence Law Asi a.

PROF MAHDEV MOHAN: |’ ve been asked to | ook at the |ast
guestion as well, just like Matthew. But as |I’'m
the | ast speaker for this particular panel, |1'd

like to shake things up a little bit, before we

t ake anot her break. And the question that |’ m
asking is: \Wat does culture have to do with it?
Wiy do arbitrators, counsel or schol ar
practitioners, anybody in the arbitration
comunity, why should they think about the word
“culture” in this context? | nean, we' re not

ant hr opol ogi sts; we’'re not people who study

another race or tribe. O are we?
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| think of culture from two perspectives.
The first one is descriptive. | think Matthew has
done a great job of speaking about the descriptive
el ements of culture. So when we talk about
Anerican |legal culture or French legal culture, or
Si ngaporean | egal cul ture, we have certain
presunpti ons about how that descriptively can be
spoken about. What are those aspects about
national psyche that manifest in that |ega
culture? The biggest problem with that kind of
‘speak’ though, as Matthew nentioned is that we
may fall prey to shorthand. W nmay assune that
American | awers, for exanple, are always akin to
warriors or have a proclivity for aggressive
argunent and advocacy. That may not al ways be the
case. W nmmy assune that Singapore |awers always
wish to settle. |"ve never seen that to be the
case. Just because we’'re Asian, we settle easily?
That isn’t the case.

So, if we were to nove away from the
descriptive aspects of culture, which are what we
would normally think about, there is another
aspect of culture with arbitration that | would
like to nmention. And that’'s a nore introspective
ook at culture, and that's specifically to

arbitration cul ture.
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|"ve done one worse on Amanda’s use of the
data from the SIAC annual report. | have ripped
off an actual slide fromthe SIAC because | think
this is too good not to directly replicate here.
When we begin by saying Asia has an arbitration
culture, we’ve got to begin from the point that
the Asia of today is not the Asia of 5 to 10 years
ago. If we look at it as a geographical space in
termse of inflows of foreign investnent both to
Asia and away, thinking of Asia as a capital
exporting entity or region, you'll notice that the
conplexity of disputes and conmerce and capital
that will necessarily follow from Asia has been
exponenti al .

If I could just stop for a nonent, and tell
you that as |I'm standing in Capitol Theatre, ny
m nd goes back to 3 decades ago when | first cane
to Capitol Theatre as a child and | nust say
nostalgia isn't what it used to be. Singapore too
is not what it used to be 30 years ago, Asia has
even much nore radically changed, which neans our
presunptions from a descriptive perspective nust
be rethought. And we nust see ourselves as an
arbitration comunity. | wouldn’t count nyself
within that community, as John nentioned, but if

we are part of an arbitration community, we are
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the subjects of its culture. And we are nmaking it
up as we go along, we are formng it through
adherence to the nodel |aw, adherence to the New
York convention, to every norm practice and
provision that is at the convergence of this
arbitration comunity. So, if we look at
ourselves then, not so much as a destination.
Being ‘Asians’, we are people based in Asia or
comng to Asia, we’'re not just a destination but
we are a point of origin. The rules then change.
If we are the point of origin for a culture to
form in that sense, there are different aspects
that we need to think about to arbitrate in Asia.

And that is even before thinking of how Asi an
arbitrators, counsel or experts can contribute to
arbitration all over the world. How can we be
truly “international’? Do we becone international
only by going to Zurich, by going to London, and
not | ooking at disputes that have a connecti ng
factor to Singapore? Only by |ooking at disputes
whi ch have nothing to do with Singapore, nothing
to do with the region? Not anynore.

The question I'Il ask first is this: Wy
woul d Asia arbitrators want to do that? And this
i s echoi ng what John said, when ASEAN seens to be

a hot potato. |If you ve got a region which has
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600 mllion people and 2.5 trillion dollars in
GDP, which will only increase by 2030, - all of
this is fromthe ADB - why woul d Asi an
arbitrators, counsels or experts or foreign

| awyers who are based in Asia want to necessarily
focus on a transatlantic approach? Surely, yes,
we woul d be seen as neutral parties, if there was
a dispute which is purely transatlantic, but |
woul d say that the Asian arbitrators would be far
too busy with their practices in Singapore or in
KL or in Hong Kong to want to nmeke that trip and
to find that new client that is buried hal fway
across the world. But that brings us to another
point. So we’ve established ourselves as a
comunity.

If we are a community, there is one benefit
and one drawback. The singular benefit of wus
being a comunity as an arbitration culture is
that we becone a network, a veritable, bona fide
soci al network. And this is not just because Ed
Saverin happens to live in Singapore or because
Mark Zuckerberg is a high net-worth individua
(and is a great client we all want to have), but
because if we look at the social network as a
par adi gm l’m rem nded of a famous | egal

econom st, Anthony Ogus. Anthony QOgus said if you
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can come up with a product, a paradigm which is
your network, then you will win. In other words,
his exanmple was if you have a telephone, that
reduces the cost for the entire conmunity, and so
everybody benefits. Everybody depends on you
because you invented the tel ephone network. But
it’s too outnoded, nobody uses it anynore. W’'re
all on iPhones now.

If we wuse, as a different exanple, the
operating system- the OS, not originating sunmons
-- as an exanple, think of how if you had a
network, not just for conferences to share ideas
as suggested earlier, but if there was a network,
as it is now, where the nobst inportant cases, the
nost inportant issues are arbitrated and also
litigated in this part of the world, there is a
far reaching benefit for everyone involved. There
is aculture of arbitration that benefits everyone
who is part of that network. It seens great,
right. The benefit of that is that those of us
who are not plugged in directly to the network are
in a race to catch up; are in a race to the top.
You want to be better than you were before.

And we’'re seeing this, if | spoke for a

nmoment from a boutique practice perspective.
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So for arbitration now, | have the privilege
with being associated with a firm which is in an
arbitration at the nonment where the client is an
Asi an party, against an Asian sovereign. So we' ve
got an Asian governnent, you ve got an Asian
conpany on the other side. Al'l of the counsel
and the sole arbitrator, involved are Singaporean,
and the arbitration is seated in Singapore. This
is the sort of arbitrations that | imagine wll
continue to cone to Singapore in the long run.
l’m not saying that Singapore arbitrators or
counsel should not be involved in work outside
Si ngapore or outside the region, but when there is
such a magnetic force around the Asia Pacific, |
ask why? It’'s not just Southeast Asia. | talked
about how ASEAN itself can give you work for the
next 50 years. But if we talk about the Asia
Pacific generally, there is so much to do. So
from a positive perspective, this arbitration
culture of the social network is a huge benefit.

There is this one problem And that problem
is what happens if you happen to be the owner of
the operating systen? VWhat if you are that
Angl o- Arerican firm which is the dom nant player?
You' re Apple, you re Steve Jobs. What happens

then? Two cultural problems. The first cultura
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problemis you have no tine for your conpetitors.
You're too used to liking the Facebook page of
your friends. So that may end up in a situation
where you m ss new opportunities that abound. You

mss the greatest next case that could be taken

on.

The second problemis a conflict of interest.
If you are the domnant player - and |'m just
usi ng Angl o-Anerican firnms here as an exanple - if

you are the dom nant player, there is naturally
going to be a conflict of interest. Loretta
earlier mentioned the conflict of interest arising
in investnent-state arbitration cases, which is
certainly going to be the case (or is already the
case). Tonnes of cases where this occurs because
you have the same coterie of people who sit in
di fferent capaci ti es, because it’'s a snall
community: it’s a club, not even a community. But
commercial arbitration is not inmmune fromthe sane
allegation and that’s because: where you ve got
very good people, but a small group of very good
people, conflicts of interest are likely to arise,
and the threshold for an appearance of bias or
inmpartiality in commercial arbitration is, |
suggest, even |ower than what you would find with

i nvestnent arbitration.
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So in a region like Asia, there are likely
going to be a higher nunber of challenges and
opportunities to seek di squalification of
arbitrators on this basis. And that is sonething
that we’ve got to think about and keep in mnd
froma cultural perspective.

What then could we do?

| propose two things. The first proposal
is, let’s work together. So if we have a magic
circle firm operating in Hong Kong, South Korea,
Si ngapore, wherever, share a bit of that pie.
Pass it around because the benefits of having a
donestic part ner who knows a nodel | aw
jurisdiction and also knows the donestic clients
and the context will alleviate your concerns for
cul tural insensitivity but al so  boost your
opportunity to wi den your reach

Second, I would say that because  of
confidentiality in comercial arbitration, and
because there is an inportant need for clients not
to expose or reveal everything that happens in an
arbitration, perhaps there should be a neutral
place where some data is gathered about
arbitration. Sonmeone you could look to tell the
community and those outside the community what

trends are being fornmed in commercial arbitration.
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As an exanpl e, I’'m looking at Queen Mary
Uni versity of London’s annual report. Every year,
they put out a report on challenges and trends in
arbitration. Their next report cones out next
nmont h. And this is based on surveys that they
conduct and it’'s also based on, inportantly,
schol ar practitioners’ perspectives.

So, people who arbitrate on conmmerci al

matters or take part as counsel in conmmercial
arbitrations give their insights on what is
actually going on. I’m hoping that this my be

sonet hing that Singapore can also participate in
goi ng forward. | could imagi ne people like Prof
H - Taek Shin, who is involved in both commerci al
and investnent arbitration and has been doing so
for a long tine in Korea as being one of those
peopl e. As a scholar-practitioner who can tell
the arbitration community, from an insider’s
perspective, what ought to be changed. | also
| ook at nmy own forner professor, Lawence Boo, as
anot her exanple of a scholar-practitioner. And
there are many other exanples, including M chael
Hvang (who is on this panel). Peopl e who
participate and observe, but also have been
arbitrating |ong enough to know the changes that

are occurring along the way.
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Finally, let me stress; because it’'s a small
comunity, there is likelihood of conflict. The
easiest way of thinking about the international
arbitration comunity, unfortunately, so far, has
been as a club. So you think of it as the Cricket
Club or the Tanglin Club, if you re in Singapore,
or the East India Club, if you cone from London.
Cl ubs are great, you know everybody who' s there,
everybody knows you. But at sone point of tineg,
new people are going to cone and you’'re not going
to be quite sure what to do with them  The best
way to handle this sort of situation is to change
our mnd-set of a club altogether. And if we are
meant to be a community from an arbitration
per specti ve, think of the words of Gscar
Schachter, the fanmous international |awer. He
once said that we are — or international |awers,
at least, are neant to be - an ‘invisible college’
of international |awyers. | would say Ilet
commercial arbitrators and |awers be a very
visible college of people who work and play

toget her. Thank you.

M5 LUCY REED: So that brings us to the end of the

second panel. | just want to rem nd you that this
nmorning | said that this TED format would be
either a shipweck or a success. ["m very
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pl eased, at least from nmy vantage point, to say
it’s been quite a success. | have been really
i npressed by the thoughtful ness and the creativity
of each speaker. It is not easy to be asked to
speak for 10 mnutes or so with mniml notes
about inportant topics. This requires both a
distilling of thoughts and also a distancing from
the issues in order to give one's personal
reflections succinctly. I, at least, am taking
away a |arge nunber of things to think about from
each of the speakers.

Going forward, if anyone wants to copy this

format, that’s fine. In fact, that would be
great. | recomrend it. But let’s not call it
“TED Tal ks” anynore. W can call it -- and this
will be an innovation unique for Asia, appropriate

for Asia - Legal Karaoke.

SESSI ON 3: MEDI ATI ON OF | NTERNATI ONAL DI SPUTE

WLL ASI A BE THE LEADER?
Wl come back to the final session of the forum
titled “Mediation of International D spute: WII
Asia Be the Leader?” Today we have heard from
| eading arbitrators, practitioners and academ cs
on the topics of investor-state arbitrations in

Asia and international conmmer ci al arbitration.
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Now, |et us heard from Prof Lawence Boo, Head of
Chanbers, The Arbitration Chanbers. Joining him
we have Ms Eunice Chua, Prof Nadja Al exander, Dr
Shahla Ali. | wll now hand the tine over to the

chair, Prof Boo, please.

LAWRENCE BOO: Thank vyou. Thank you for com ng
back after a long day and you'll notice |I have the
privilege of chairing this session. You have a

very exciting tinme earlier tal ki ng about

arbitration and let ne say that we wll be going
on to sonething even nore exciting. | said so
because |I'm very encouraged by what WMttt said
earlier. He said that he hoped nmaybe in 5 years
when he asked -- people ask him how many cases of

arbitration do you have and he said none, they are

all in nediation. So, that’'s the exciting field
|’m noving into and | hope his prophecy or his
dream or vision will come through, yes. In this

session, therefore, we ask ourselves, if and when
medi ation takes off will Asia be the |eader. So

this is something in the back of our mnd when we

have this session. And before | go on any
further, |I’m sure many of you who are sitting
there will be very envious of nme sitting wth
three very beauti ful, char m ng, intelligent
ladies. And | heard also earlier, | think it was
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Amanda, | think, who conpl ained that there are not
enough ladies in arbitration. W don't have that
problem currently in nediation. So cone, those of
who want to be involved in nediation. There are a
| ot of opportunities for you, both nen and wonen,
okay. So | have really with me, M Eunice Chua,
she is the — on ny left, she is the deputy CEO of
the Singapore International Mediation Centre. o
course, she is a brilliant scholar, she graduated
with First Cass from NUS, becane a Justice Law
Clerk and Assistant Registrar and then now she is

serving as the deputy CEO of SIMC On the left

is, of course, Prof Nadja Al exander. She hol ds
appointnment with -- teaching appointnment at -- as
professor of Hamline University as well as

University of Queensl and. And she is the editor
of a journal called tan pan. So those of you who
knows Mandarin, you know what it neans, tan pan.
Ckay. She’s, of course, also on the board of
SIM, Singapore International Mediation Institute.
On ny extrene left is Prof Shahla Ali. She cones
from -- she serves as a associate professor in
Hong Kong University and she had headhunted by
themall over the world and finally I anded in Hong
Kong. And she’s a -- she practise as a attorney

bef ore she went into academ a. She was wi th Baker
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& Mackenzie in San Francisco. Her research is --
interest is in the area of cross-border dispute
resolution, particularly in East Asia. And let ne
tell you, she speaks Mandarin well. So those of
you who wants to ask questions later in Mndarin,
pl ease do so and she will answer all the questions
that you may have in relation to Chinese nediation
or arbitration.

So what we plan to do this afternoon is to --
I’1l -- 1 have told them they have prepared a | ot
of papers to read for us. But I've told them you
got to sunmarise themin 10 m nutes. So each of
them will be given 10 mnutes to talk about
medi ati on and the different aspects of nediation.
we' || be talking about nmedi ation settl enent
agreenents, we'll be also tal king about the state
-- investor-state nmnediation. And then finally
we'll -- we wll then, after their 10-mnute
presentation, we wll -- 1 wll be conducting

interview of each of them Yes? O nmaybe as a

panel, we'll be throwing sone questions for them
and hopefully we wll provoke sone answers that
will be exciting for all of wus. They have

actually threatened to dance because the guys
earlier were marching up and them W say, “No,

no, no, that’s not good.” They want to dance.
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Except that there’s this drop here, so it’s not
possible. So forgive us, and | think they have to
just hold thenselves, just continue sitting on
this table.

So, to start off, | ask Eunice.

Euni ce, pl ease.

M5 EUNI CE CHUA: Thank you, Prof Boo. 1’d like to

start off by drawing the |link between arbitration
and nediation. So why are we talking about
mediation in this conference which is called the
Singapore International Arbitration Forunf I’ d
like to start by sharing sone statistics and
studies that point to the growi ng use of nediation
globally as a conplenent to arbitration

So the first statistic I'd like to share, at
the next slide, cones froma 2013 survey published
in the Harvard Negotiation Law Review Thi s
survey asked Fortune 1000 conpanies what forns of
ADR they had used in the prior 3 years. The
survey was done once in 1997, and that is
represented by the dark blue bars. And then again
in 2011, and that is represented by the |ight bl ue
bars. So many people are surprised when they | ook
at this survey finding because nedi ation energes
as by far the nost preferred way of resolving

di sputes for Fortune 1000 conpani es. In fact, in
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2011, 98% or wvirtually all of the Fortune 1000
conpany respondents indicated that they had used
medi ation in the prior 3 years. Conmpared with
arbitration, which is the next nost preferred,
arbitration cones in at 83% So this really
paints an interesting picture for us, particularly
in Asia, because |I think nost of us would have the
experience that Asian conpanies don't really
follow this pattern that seenms to have energed
from the study of Fortune 1000 conpani es. And
perhaps later on in our discussions, we wll pick
up on this a little bit nore.

The other very interesting thing about this
survey is the growing use of conbining nediation
and arbitration. So if you look at the third set
of bars from the left, nediation-arbitration, so
this grew from40% in 1997 to 51% in 2011. Wich
is one of the nore, you know, |arger growh
figures. The other growh figures conme from the
use of early neutral evaluation as well as early
case assessnment. | think this sends a nessage to
us that wusers are trying to find nore ways to
address their disputes at an early stage, try to
get a better sense of what could be appropriate
and what will be the nost cost effective way. So

in order to do so, they are using nore and nore
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different types of ADR nethods as early as
possi bl e. And also resorting to nmediation as a
first choice and then conbining it W th
arbitration as well.

The next set of figures on the next slide
focuses on nediation. So the next slide shows
figures that were published by the Wio's Wo | egal
report research team in 2013 as well. So this
team | ooked at commercial nediations specifically.
And they found that there was a steady increase in
the popularity of nediation around the world. And
| think this is our experience in Asia as well
Mediation is really growing all over Asia. I
recently canme back from India where court-annexed
medi ation has really taken off. And there are
nore and nore donmestic nediation providers that
are setting up a commercial nediation service
i ndependently from the courts. There is an Asian
Medi ati on Association that was founded in 2007
that now has nore than 12 nenbers from 10
countries, including India and China. And Chi na
is chairing the Asian Mediation Association this
year.

So this really speaks to a trend in the
growi ng use of nediation in Asia. There is also

i ncrease in cross-border nediations which probably
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explains why the Asian countries are paying nore
attention to nediation. Medi ation is becom ng
nore conplex and specialised, neaning that it is
used not only for sinple, comercial, |owvalue
di sputes, but also for very technical, conplex
cases. And Nadja, who is actually a mediator on
the SIMC panel, wll be sharing with you sone
stories later on about how nediation can be used
in the nost conpl ex of cases.

The figures represented in the Venn diagrans
show the respondents who are |awers indicating
which areas of dispute resolution they practise
in. So they go from 2011, 2012 to 2013. | think
you woul d see that litigation and arbitration, the
figures are roughly stable. But there is a growh
in mediation from 168, 2011 to 253 in 2013. That
is very significant. There is also growmh in the
over | appi ng area. Medi ation where it overlaps
with arbitration, as well as nediation where it
overlaps with litigation.

So, an explanation for these trends, | think,
can be seen in another study that | have put on
next, in the next slide. And this is a study done
by the [International Mediation Institute on
corporate users. They asked the wusers this

guesti on: Whet her they agreed or disagreed wth
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the proposition that parties to an arbitration
proceedi ng should be actively encouraged by the
arbitration provider to use nediation to settle
their disputes. And you would see that the vast
majority, 74% agreed with this. There were sone
neutral, 22% But only 4% actually disagreed with
t he proposition. So | think we are getting quite
a strong signal from users that nediation is
sonmet hing that they see as very val uable, as a way
of resolving a dispute effectively, quickly. And
| think this was alluded to a little bit in the
earlier sessions today as well, about arbitration
goi ng beyond being a process of adjudication but
al so helping users to find the nost efficient way
to resolve their disputes as quickly as possible.
And | would suggest that arbitration, conbined
wi th nediation, can offer this.

[’ m from t he SI MC, t he Si ngapor e
I nternational Mediation Centre. And for those who
may not already be famliar, 1'd like to introduce
this service and put it out there for your
coments and your feedback. This is the
“SIAC-SI MC Arb- Med-Arb” service. So naned because
it starts with arbitration, goes into mnediation
and then ends off with arbitration again. It is

different from the wusual ned-arb nodels which
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probably go along a tiered system where if you
don’t succeed in nediation, then you go along to
arbitration. And the real reason for starting
with arbitration is in order to obtain an
enforceable consent arbitral award at the end of
the day if the mediation succeeds and ends with a
settl enent. So, if you go by the traditional
med-arb route where you conmence nedi ation before
arbitration, once your nediation settles, you nmay
have a problem with enforceability if your -- do
obtain an arbitral award, because when you started
your arbitration, there is no nore dispute in
exi stence. It has already been settled during the
medi ati on. So this nodel that the SIAC and SIMC
have designed tries to allow parties to start
arbitration, so they have that certainty that the
-- sone litigation process has been started. | f
there is any issue of limtation, this is taken
care of because arbitration is formally comenced.
But before costs are incurred to too high a
degree, parties will stay the arbitration and then
go into nediation to try to resolve their
di sput es. If they succeed, they can take this
back to the arbitral tribunal who can then record
it as a consent award. And if they do not succeed

in resolving their issues, they can very quickly
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transit back into the existing arbitration
proceeding, and it is very Ilikely that the
arbitrator woul d have al ready gi ven sonme
directions when referring the case to nedi ati on as
to how the proceedi ngs should be conducted if they
shoul d cone back to arbitration. This is quite a
new area, and if |I’'m speaking to arbitrators here,
| would also urge you to explore this in your own
practice. It may not be under the SIAC SIM
framework, but the idea is that where there is an
appropriate dispute, it may be a good thing to
suggest to parties that they could take sone tine
to try nmediation before <continuing wth the
arbitration again.

At the next slide, | summarise some of the
key features of the SIAC SIMC Arb-Med-Arb service

and why conbining arbitration and nediation has

sone unique benefits. The first is that it
focuses the mnd of the negotiating parties. In
sone of you -- and sonme of you have had the

experience where, at an early stage, your clients
don’t want to nediate. They hate each other.
They are already in a situation where it’'s very
acrinmonious and their first thought is to go to
court, go to arbitration, start their proceedings.

It sonmetines can take, you know, the comencenent
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of f or mal pr oceedi ngs bef ore a di spute
crystallises and parties are prepared to cone to
the negotiating table. So conbining arbitration
and nedi ation could focus the mnd of negotiating
parties and |l end sone discipline to the framework

of dispute resolution.

Yet it gi ves you t he benefit of
enforceability because especially for
i nt ernati onal relationships and international
di sputes, this is of concern. In nmediation, the

reality is there’'s a very high rate of voluntary
conpliance because of the way a nediated
settlenent is arrived at. But for internationa
contracts, | think there is sone caution and | can
under st and why, whether the nmedi ati on agreenent is
enforceable in the jurisdiction where perhaps the
assets are |ocated. And so conbining nediation
with arbitration gives the benefit of arbitration,
of enforceability in all the New York Convention
countries, to a nediated settlenment agreenent.
Even if no settlenent is reached, because parties
have had the opportunity to go through the
medi ati on process with the aid of a nediator,
identify the real issues at stake, go through

extensive discussions, it is very likely that the
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arbitration can be concluded nore quickly in a
nore streanlined nmanner.

Wth this SI AC-SIMC nodel, the arbitrator and
the nediator would be different persons generally
because SIAC would appoi nt the arbitrator
i ndependently, and SI MC woul d appoi nt the mnedi ator
i ndependently. O course parties have freedom of

choice, so if they insist on the arbitrator and

the nmediator being the sane person, it is
possi bl e. But as a general rule, | think the
centres would reconmend, you  know, havi ng

di fferent persons so as to maxi m se the benefit of
your nmediation process where you mght go into
private sessions with the nediator. And if you
knew your nediator would beconme an arbitrator
later, this mght pose problenms and create
obstacles to the extent that parties nay be nore
careful with what they share with the nediator,
even in private sessions.

So the SIAC SIMC protocol, we have designed
it that it provides a period for nediation to be
concluded. The maximumtinme period that is stated
is 8 weeks. And if parties need an extension,
they apply for it to the registrar of the SIAC
We have designed it this way to put sonme contro

to the proceedings and to nmake sure that it’s not
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used to delay a proceedings or as a way of a
strategy or a tactic. However, we’'ll be happy to
hear, you know, any suggestions from the audi ence
or any feedback your -- as to your views on
whether this is necessary and whether this period
is sufficient.

W have a nodel clause that SIAC and SIMC
have designed to make this service easily
avai |l abl e. Really, it’s quite a sinple clause
It just nodifies the existing SIAC nodel clause by
inserting a second paragraph which would provide
for parties to agree to attend nediation in good
faith after the commencenent of arbitration
| mportantly, there is reference to the SIAC SIMC
protocol so that there is certainty in this
cl ause.

And finally, it provides for the settlenent
reached in the course of nediation to be referred
to the tribunal and nmade a consent award on agreed
termns. This could be very inportant because, in
medi ati on, you mght include in your settlenent
agreenent matters that technically go outside the
contract from which the original dispute arose and
which contains the arbitration agreenent. So a
clause like this would be inportant to nmake sure

that there is a properly enforceable arbitral
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award at the end of the day. So, this is the
nodel that SIAC and SIMC have suggested to try to
conbi ne the best of the both worlds of arbitration
and nediation, and we put it out there for your
use and for your comments. So, | don't want to
exceed ny tine. And | hand the tine to Prof Boo.

LAWRENCE BOO: Thank you. Thank you, Euni ce.
Nadj a, com ng up next, on the sanme -- follow ng up

from what she just shared. Please carry on

NADJA ALEXANDER: Good afternoon. | woke up far
too early this norning. And so, instead of
getting out of bed, | picked up a book that |

wanted to read, and flipped through it. And |

read this quote: “A father and his son are in a
car acci dent. The father dies and the son badly
injured is rushed to hospital. In the operating

room the surgeon |ooks at the boy and says, ‘I
can’'t operate on this boy. He is ny son.”” Wen
| read this, | was thinking how can -- how is
t hat ? Are you thinking the same thing? Al |
right. |If you are not, you don’t have an inplicit
bi as. If you do, if you are confused when you
first read it, you have inplicit bias associating
surgeon with rmale being male because the surgeon
is the mum Ckay? So, what does that got to do

with arbitration and nediation? Wll, a lot.
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Because | invite you in this session to notice
your inplicit biases, if one can notice a bias
that is inplicit. But as you hear voices of

concern or scepticism just open your m nd because
this is about the future of dispute resolution.
The next slide is a piece of architecture by
Italian architect, Carlo Stanpa. And he was very
famous for his gaps. Al right. Not wanting to

have to regulate everything. Not wanting to have

everyt hing cl osed. It’s inportant -- we are al
insiders here today. Insiders in the dispute
resolution field. It’s inportant to be able to

| ook outside when we are busy doing our stuff
i nsi de. And not only to |ook outside, between
right the outside in. And that the inside out
soneti nes. And that’s a little bit what we are
about this afternoon.

If international arbitration was a house, the
next slide would show you, that is a house wth
very solid foundations. Very strong walls, and it
woul d have had quite a |lot of extensions because

of its rapid and successful growh since early

| ast century. If international nediation was a
house, well, we would still be working on the
f oundati ons. But there’s been an interesting
devel opnent in the dev -- in internationa
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medi ation, and that is the energence of nediation
windows in the arbitration house. And Euni ce
spoke about one of those types of nediation
w ndows and that’s the arb -- ned-arb process that
the Singapore International Mediation Centre and
the Arbitration Centre are offering in an
institutionalised form But there are variations
of these w ndows.

Next slide, please. And here are just sone.
And some of us are famliar with ned-arb, arb-ned,
arbitration wthholding the decision allow ng the
parties to nediate, and then the absence of
settlenment issuing an award. Arb-nmed-arb, Eunice
has expl ai ned. Co- ar b- ned-arb, where you have a
panel of arbitrators and the sanme panel conducts
the nediation. But for the private sessions,
that’s only conducted by one nediator so that can
the panel can continue with the arbitration. And
the French version of nediation and arbitration
si mul t aneousl y, where you have two processes going
on at the sanme tine and you have counsel checking
in on a regular basis about how each process is
doing for themat any particular time, in order to
make strategic decisions about how it continue and
which process is |ooking nore promsing. So,

there is a lot happening in this field, in this
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medi ati on w ndows. But what about the foundations
of the medi ation house itself?

As the next slide shows, nediation is still
in its nascent stage. And there are various
factors which need to develop and can't devel op
overnight in order to encourage behavioura
change. Ri ght. Behavi our change of users and
behavi our change of a l|legal counsel as well. One
is the international franmework. So there is a
nodel |aw on international comercial conciliation
as t here IS on I nt ernati onal commerci a
arbitration. But we have fewer than 20 countries
who have adopted it. And nost of them are stil

focusing on the donestic house. There are quite a

few very strong nediation donestic houses. Al
right. So that’s where the focus has been and
it’s now starting to shift. But you know the

sayi ng, get your own house in order first before
you start | ooking el sewhere.

In particular, there are issues around the
enforceability of mediated outcones. And there
are sone concerns around that. Sone people say
medi ation is not binding and | think that’s a very
-- nediation outcone aren’'t binding. | think
that’s an interesting statenent because the -- one

of the attractive things about nediation is the
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creativity in relation to outcones. Hence the
growh of nmediation windows in a cross-border
setting. But as we speak, once the trial is
wor ki ng on the devel opnment of sonething |like a New
York convention for nediation, the equival ent of
the New York convention for arbitration. So,
there is work being done in that field. And in
Europe of course, there is a Brussels regulation
and a nunber of other franmeworks which help with
i ssues of enforceability of cross-border nediated
settlenment agreenments. But then of course there's
also the issue of nediation law. There's tons of
arbitration |aw But what about nediation |aw?
You would, you know, sonme people sone then say,
“Wel |, actually isn’t nediation supposed to be not
about law?” Well, not at all. The law is always
there and the law is always inportant. All right?
And when you need a question clarified in relation
to the enforceability of a mnediated settlenent
agreenent or in a relation to sonme issue about
confidentiality in the process, what you want is
stable law. Right? | have a legislation or case
I aw. And that is still energing. And so, that
also is a concern because some uncertainty
particularly in comon |aw jurisdictions, where

there isn't a national pi ece of medi ati on
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| egislation. A lot of the comon | aw devel opnents
are very piece MIller and the |egislation. And
exception is Hong Kong, which recently couple of
years ago enacted a jurisdictionally w de piece of
medi ati on | egislation. And | think Singapore is
also in the process of developing a nationa

medi ation law. The British don’t want anything to
do with nediation |egislation. And Australia has
-- and the US have just |ike hundreds -- in the US
t housands of pieces of nediation |egislation which
doesn’t really help certainty and consistency in
relation to people’ s rights and obligations in the
process. So that’s sonething that we’'re working

on. So but as Bob Dyl an says, “The tines they are

a changing” and they are -- although he says “a
changing”. But -- and they are. They really are.
And it makes ne wonder when | talk to |awyers,

sonetinmes |I’m surprised about how little is known
about cross-border nediation settings, and what
makes a good nediation jurisdiction. Ri ght . | f
you are being asked by a client to insert a
di spute resolution clause, and as happened just a
couple of weeks ago, a solicitor rings nme and
says, “My client in the telecomrunication industry
has requested nediation in the clause. Wat do |

do?” W are going to have a tiered clause. | beg
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he want arbitrat -- a nediation is a -- is an
i ndependent process with in that. What’s a good
jurisdiction? Wat |aw should we apply? Wat do
you look for? Well, for those of you who |ike
food, you nmay have been to a Mchelin star
restaurant. So | thought, because | 1like food,
what if we had a nediation star systenf? \Were we
could rank countries jurisdictions according to
how nediation robust they were or nediation
friendly they were. And if we did that, what
woul d sonme of the factors be that we would | ook
for? Well, here’s ny top 10.

W have to look at to what extent or cross-
border and donestic nediation, to what extent are
these -- both these processes regulated within the
sane |egal franework. Because increasingly nore
and nore is cross-border. And sonetines it’s not
always easy to distinguish cross-border and
donestic or you have both BITs in the sane
di spute, where they are regulated in the sanme way
that’s attractive. To what extent a nediation
laws and that’s, you know, nediations are field
where everywhere in the world if there’'s an
incredi ble use of, not just legislation but also
soft regul ation code of conduct, practice

directions, industry standards, that may end up
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being the subject of Court interpretation. So to
what extent are these |laws transparent and clear?
To what extent that can the disputants access

medi ation infornmati on and service? So, think of

Ai r bnb. Thi nk of Uber. Now, | was talking to
John Rhie last night. And he was saying to ne,
“Well, look, it’s not that Airbnb, you know, where

you can go and stay in soneone’'s private
apartnent, it's not that that’s a new idea.” O
Uber, where you can hire a private car instead of
a taxi just -- it’'s not is it -- that was around
bef or e. But what did these business do that was
different? They nmade it so accessible. Ri ght .
Wth the press of a button on your smartphone.
Right. So what about the not just a transparency,
but the accessibility.

To what extent are Courts likely to enforce
medi ati on cl auses and multi-tiered di spute
resolution clauses in your jurisdiction? How good
are the laws on confidentiality, and what does
“good” nmean? Do want themto be really tight? Do
you need sone exceptions? Ri ght ? Because
sonetimes you do need to get to a Court, and you
m ght need the Court to | ook into what happened in
the nediation. And if so, what sort of

exceptions? To what extent is there real choice
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about the legal form of your nediated settl enment

or your medi ated outcome? Al right. You can --
the nedi ated settl enment agreenent nmay becone -- be
transformed into an arbitral award. And sone

jurisdictions even wth cross-border disputes.
It’s a Court order sonething you are after.
Ri ght ? VWhat choices are there? A nunber of
jurisdictions now have medi ati on deeds,
particularly in civil law jurisdictions which are
i mredi at el y enf orceabl e.

To what extent do the Court support nediation
in terms of a clear line of decision nmaking in
cases about enforceability of nediated settlenent
agreenents, however drafted in whatever |egal form
t hey take? l’m on to nunber 8 now. To what
extent are there incentives for |egal advisers to
recommend, advice on and support medi ati on
processes?

And nunber 9, to what extent does the |aw
efficiently and effectively suspend litigation,
[imtation period? So that the cause of action
doesn’t run out.

And ny nunber 10 is to what extent s
mediation in fact nore effective, reliable and

trustworthy? O any of the above, than other
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di spute, resolution, options in that jurisdiction.
And |’ m sure you can think of a | ot nore.

So, ny nessage today is let nmediation into
your arbitration house. Support the construction
of a strong nediation house alongside it and
recognise the fact is that will contribute to its
strengt h.

LAWRENCE BOO  Thank you. Thank you, Nadj a.

Thank you, Eunice. Let ne just change the format
alittle bit. |Instead of asking Shahla to speak,
| thought at this tinme, I'll just throw sone
questions to two or all three of you, and see
whet her we can get the discussion on conmercial
arbitration going. Let ne just ask. Eunice have
given sone information on data, on the -- show ng
us that based on the interview of cases, of
Fortune 1000, right, conpanies, the preference has
been to use nediation as supposed to arbitration.
In other words, nore people are using nediation
rather than arbitration. s that what you said
earlier? Did | get it wong? If that is the
case, let me ask both of you or three of you, is
that also your experience? That there are nore
people opting for nmediation in international

di sputes rather than going for arbitration. Has
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that been your experience? And also, from the

floor. Anyone can just speak up, okay?

M5 EUNI CE CHUA: | would just start by saying |
think from what | have cone across, the answer is
no. This hasn't translated in Asia. | think if

PROF

PROF

you look at the conposition of Fortune 1000
conpani es here, they are largely based in the US
the UK, Australia, Europe. There sone Asian
countries in the Fortune 1000 but few. So that is
sonething that we have to consider, whether
mediation is really that well used in the Asian
context. And | think that there is sone way to go
before we reach that |evel

LAWRENCE BOO  Okay. Nadja?

NADJA ALEXANDER: | think there’'s two answers.
In nmy world, there’s no lack of custoners for
international nediation, cross-border nediation.
At the sane tine, the statistics are really clear

across the world in ternms of international dispute
resolution, arbitration is still the preferred
process of choi ce. I think sonme data al so shows
that a lot of, depending on jurisdiction, that a
ot of settlement or nediation is -- or nore
settl enment, medi ati on is happeni ng Wi t hin

arbitration processes.
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LAWRENCE BOO  So your experience has been very
positive as well?

NADJA ALEXANDER: Yes, ny sense is a steady
increase in ny world.

LAWRENCE BOO: I n your world, yes.

NADJA ALEXANDER: But I’mnot in the arbitration
house, | just live next door.

LAVWRENCE BOO kay. What about the audi ence?
Anyone share the view that it’'s reflective of what
the survey of Fortune 1000 conpanies are |ike?
Just an indication. No? No one share the
experience? Yes, would you like to say sonethi ng?
Yes, m crophone, please. Wuld soneone pass hima
m crophone? |’m sorry, | changed the format a

little bit, yes?

MR LESTER SCHI EFELBEI N: Lester Schiefelbein and |I'm

from San Francisco. | agree in part that on a
donestic basis, nediation is the preferred tool
for dispute resol ution. Internationally, and one
of the speakers hit it, nediation is not the
preferred tool but nobst international conpanies
have at |east a three-step process before you get
to either arbitration or litigation. And that is,
the first step is an attenpt to resolve the
problem of the dispute with executives in the

respective conpanies. And the second step is
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actually nediation. And if nmediation fails, then
you might nove on to arbitration or litigation.

don’t think, at least in ny view that nediation
lives in a separate household from arbitration
when you' re at step 2. | think when they get to
separate households is who in fact is the nediator
for this second step. And this is, | think, where
the process could be nore robust. There is not an
international cadre of nediators nuch there is for
arbitrators when conpanies get to step 2, the
medi ati on stage. They generally go to -- it’s a
consensus choice but they generally go to soneone
who is very popular in one of the countries of one
of the parties. They're just as not a recognised
i nternational panel. And to the second speaker
who brought this wup, I1'd kind of 1like your

feedback on this as to whether my assessnent is in

the mddle, accurate or wanting based on
know edge.
LAWRENCE BOO:  Nadj a?

NADJA ALEXANDER: Oh, |’m sure your assessnent is
perfectly legitimte. W all see things from --
with different glasses. But what -- just a couple

of comrents on your comrents. | watched a novie
once, many Yyears ago, about Frida Kahlo, an

artist. And she and her husband had this great

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 211
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

deal where they lived in different houses next
door and they built a bridge, literally a bridge,

so they could sort of come over, but they had
their i ndependence. And | actually think
medi ation needs to be a separate house for the
integrity of the process and | think that’s what
you were suggesting as well. It’s in the
arbitration house, and the w ndows need to be
there, and, yes, a bridge would be great as well.

But the separate houses are inportant for the
robustness, particularly of the nediation process
because it’s still developing on an internationa

scene. In terns of a international pool of
recogni sed mediators, that’s sonmething that is,

when | say lacking, it’'s there. SIMC, for
exanple, has a great pool of nediators in all --
from all over the world. But people don’t know
about it yet. 1’'d think people do go for who they

i ke or who they know and often it may or may not

be soneone who's -- it’s very hard, | think, to be
really brilliant in arbitration and nediation,
particularly in the sane dispute. It’s nmy biased
Vi ew.

MR LESTER SCHI EFELBEI N: My second point 1'd like to

bring in, and see your feedback, is that a nunber

of international conpanies wuse nediation, not
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necessarily to solve the problem or resolve the
di sput e, because once negotiation wth the
executives has failed, there is an awful steep
curve to get into arbitration or litigation. What
they do use it for is to better understand their
case, and nore particularly, to understand the
case of the other party.

NADJA ALEXANDER:  Agr ee.

LAWRENCE BOO  Yes. Ckay. Let ne just suggest to
you that, nmybe we don't have to [|ook at
arbitration and nediation as separate houses or
same house. They can be the sane famly living in
separate houses. They're relatives, brothers and
sisters. Yes? And that brings ne to the question
of, do we in the |legal profession, see nediation,
well, at |east international nediation, as a poor

cousin of international arbitration?

M5 EUNI CE CHUA: | think from ny experience in, you

know, sharing about SIMC internationally and
trying to pronote the wuse of nediation for
i nternational comrercial disputes, we have found
the large majority of the reactions tend to be,
“W are quite confortable wth arbitration.
Arbitration is backed by the New York Convention.
W are confortable with arbitration laws in the

vari ous countri es. And we don’t think that when

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 213
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

there’s a dispute, we don't trust the other side
enough that, if we have a nediation and we don’t
go to an arbitration, that they would conply with
the nediated settlenent agreenent.” So | think
this was one of the reasons that SIAC and SIMC are
offering the Arb-Md-Arb service. But of course,
if you don't Jlook at it from that cynica

perspective and you see nediation as really a
conpletely different kind of dispute resolution
process, | mean, in reality, in arbitration, one
party | oses, the other party w ns. In nediation

you have the choice, when you are in the process,

to step out of it, to continue with it, you have

conpletely -- you have conplete control over the
terms of the settlenment agreenent. And it’s
sonet hing that you agreed to. It’s not sonething

t hat soneone has inposed on you. So, if you |ook
at nediation from that angle, | actually think
that nmediation is sonmething very suitable for even
i nternational commercial disputes as a standal one
process. But to neet the concerns of, | think,
|argely |lawers who are supporting the -- their
clients and naking sure that their interests are
protected, sonmetinmes enforceability is a big
concern. And in that respect, nediation, vyou

know, receives much less favour than arbitration

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 214
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

PROF

Audio <2015.09.30 — SIA Forum 2015>

because of the international franeworks that exist
around arbitration.

LAWRENCE BOO  Especially fromlawers, right?

M5 EUNI CE CHUA: Yes.

PROF

PROF

PROF

PROF

PROF

PROF

PROF

LAWRENCE BOO  Yes? So maybe | pose one
provocative question. How many of wus wll be
prepared or bold enough to have in your agreenent
a nedi ation clause and nothing else? How many of
us will do that? Nadja, would you suggest that?
NADJA ALEXANDER:  For cross-border?

LAVWRENCE BOO.  Yes.

NADJA ALEXANDER: | would generally suggest a
tailored clause, a tailored nmulti-step clause -and
that will really depend on, you know, on the needs
of the client and (i naudible).

LAWVRENCE BOO | think the day will come. It wll
take a long tinme before we do that, isn't it? To
have no arbitration clause, no dispute resolution
clause, just sinply a nediation clause?

NADJA ALEXANDER: Oh, we just need the New York
Convention for nediation.

LAWRENCE BOO  Well, yes. Yes, your suggestion of
a “NYCAM is exciting one. Let’s see how far we
can devel op that. Yes? And that is prem sed on
the need or understanding there is a need to

enforce a nediated settlenent agreenent. Wy is
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there a need? Wiy is there a need? |If parties go
into mediation, they resolve their dispute, they
agree to go and perform whatever obligations they

have, that is the purest form of nediation. Wy

is there a need for enforcement of the award -- of
the decision -- of the settlenment agreenent?

NADJA ALEXANDER: Because we’'re all human. Yes?
W all nmake m stakes. W all interpret things
differently. W mght be at nediation for

different reasons. W’re all human.

LAWRENCE BOO So | suppose that there are sone
areas in which we need to, “Oh, right, there’'s a
contribution there” -- yes, Taj(?), is it?
SPEAKER: Just a suggesti on.

LAWRENCE BOO:  Shoot.

SPEAKER:  You coul d have a nedi ation clause on its
own, standal one, and the reason it my work is if
you go to nediation and have either a settlenent
agreenent or a deed, that deed or the settlenent
agreenent itself <carries either (a) a dispute
resol ution clause or an enforcenent provision. |If
it does, then perhaps that may allay the concern
you have that it’s not enforceable. Then you
woul d probably alleviate the concern also of
having a New York Convention for nediation. But

just food for thought on that.
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LAVWRENCE BOO.  Ckay.

NADJA ALEXANDER: Yes, | think that it also
depends on the jurisdictions involved and how
well, you know, where enforceability need happen
and how famliar you are wth, you know, as a
| awyer, with those jurisdictions because there’'s
an enornous anount of variability. | think |1
mentioned earlier in many civil law countries are
now -- legislation is introducing the notion of a
nmedi ati on deed, which, well, you know, which has
-- 1s as enforceable as an arbitral award. But of
course, the -- you know, the various jurisdictions
will -- would need to have sonething simlar for
t hose sort of concerns to be allayed.

LAWRENCE BOO.  Ckay. Anot her thought up question
and that is on -- you nentioned earlier, Nadja

about nediation laws, nediation infrastructure,

right? 1Is -- do you think the current structure,
whet her hard physi cal infrastructure or soft
infrastructure is sufficient to support

international nediation. That, of course, brings
into play what you nentioned earlier about Hong
Kong |aw, Hong Kong having a nediation act or
medi ation law. Do you think we really need those

laws? And wll it pronote nediation?

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 217
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

PRCF NADJA ALEXANDER: So a couple of things. I

don’t think having |aws necessarily notivates
behavi oural change. You know, | think regulation
goes hand in hand wth other fornms, other
i ncentives, to encourage behavioural change. So
that’s, | guess, one answer. And the other thing,
it’s not just regulating nediation. Usual | y when
we say regul ating nediation, we think of nmediation
as one thing, and we think of regulation as one
t hi ng. And we wusually think of regulation as
| egislation. But in fact, it’s nuch nore nuanced.
If we want mediation to remain a viable
alternative to processes such as arbitration, we
need to maintain its flexibility. At the sane
time, we need to nmake sure that people who go into
medi ati on, the participants, understand and have
certainty around their rights and obligations and
their process. And if they reach an outcone, how
that outcone will be enforced and/or protected.
If we say the process is confidential, what does
that nmean? |If sonebody engages in m sleading and
deceptive conduct or commts fraud wthin the
unbrella of a nediation, what can be done about
that if the whole process is supposed to be
confidential? So, | think you need to think about

mediation in terns of what incentives are there to
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encourage people to use nediation. And | think
you need lots of different forns of regulation,
soft and hard regulation, to sort of to encourage
that. How is the internal process regulated? And

generally that’s done by agreenents to nediate

and/or industry codes. And that’s inportant
because it's got to be flexible. You actually
don’t want legislation regulating that. Then

you' ve got, who gets to nediate? And because it’s
still such a new field, | think, best practice
tends to be, let’s not legislate that yet. Let’s,
agai n, use industry standards and uni f orm
standards because we need certainty. But be
responsi ve and devel op that. But what does need
clarity, and often legislation, is rights and
obligations, when the internal nediation process
neets the legal system So there, we’'re talking
about enforceability issues and nedi at ed out cones,
enforceability of agreenents to nediate. W' re
tal king about confidentiality, admssibility or
non-adm ssibility of nediation evidence. W' re
tal king about how the nediation process affects
legal limtation periods and factors |ike that.
And there, you need clarity. So | think it’s
quite, you know, quite nuanced and it’'s not a

matter of, you know, creating a nediation |aw and
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everything wll change overnight. And the New
York Convention, | mean, |’mnot necessarily a fan
of this idea although | probably sound like it,
because | don’t think that’s going to change
everything overnight. And how that’s handled
needs to be very different from how arbitrations
bei ng handl ed.

LAWRENCE BOO  Just to sinplify things. s there
anyone of you can help ne with a sinple question
is: Wt are the things that are need -- that we
need to have to pronote international mnediation?
And what are the things that are good to have for
pronoting international nediation? And we just
distil that into a few suggestions. Law, |
suppose, nediation |law seens to be one of those
things that is good to have, right? W don’t need
to have.

NADJA ALEXANDER: Yes, but I t hi nk it's
inportant to have |law about sone fundanental
rights in nediation practice. | think that hel ps,

particularly in cross-border.

PROF LAWRENCE BOO.  Euni ce?

M5 EUNI CE CHUA: | just wanted to -- | mean, from ny
perspective, | would say a donmestic nediation |aw
is a -- good to have, rather than a need to have.

I say that because when you Ilook at the
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experiences of jurisdictions where nediation is
very devel oped, there is no uniform nediati on act
in the US that is accepted generally by the states
and with provisions for enforceability. But yet,
medi ation is growing there and it’s well-used. 1In
Hong Kong, | say this based on anecdotal evidence.
The nedi ation ordi nance has resulted in change in
behavi our in that because nediation is so strongly
encouraged and the Courts would actually refer
and, indeed, cases go for nediation. People do go
through that process, but whether or not it
translates into a genui ne process which people are
committed to and attenpt at good faith, that
| eaves sone room for doubt.

So, | amin the canp of nediation |aws are
good to have. I t hi nk, particul arly,
confidentiality protection if this is given, nmade
clear by the law, this gives people a l|ot of
confort. Currently  wthout a |aw, your
confidentiality protection, the status, is because
you agreed to protect it says based on contract.
So with a statutory protection, that would
definitely give greater confidence to users. But
yet, nediation has flourished w thout these |aws

and | think, really, it’s a matter of culture, you
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know? How peopl e perceive the dispute arising and
their reactions to that.
LAWRENCE BOO: You take tinme to cultivate culture.
What about incentives, accessibility that Nadja
ment i oned? Any suggestion as to what kind of
i ncentives woul d encour age t he use of
i nternational nediation? | like the word -- |
li ke the exanple that you give, Nadja, about Uber
accessibility.
NADJA ALEXANDER: Yes.

LAVRENCE BQOO. How do we bring that into
i nternational nediation.
NADJA ALEXANDER: | think we need to have many
incentives and | think they need to be different,
so that it doesn’'t have to be mandati ng nedi ation
or referring by a Court or even a practice
di rection. W have those things as well but |
think, you know, it’s like corporations and the
| egal profession making sonething |like a nediation
pl edge. Ri ght, changing internal policy in big
corporate organisations in the dispute managenent
departnments. You know, those sorts of triggers,
inserting nediation clauses or multi-tiered
cl auses instead of straight arbitration clauses
for exanple into contracts. They are all triggers

to nmediation and they begin to change culture,
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inserting into the code of conduct for |awers’
requirenents to advise clients on a range of
di sput e managenent options which, you know, in —-
whi ch exist in nunerous jurisdiction.

LAWRENCE BOO | think everyone |oves incentives,
yes. Lawyers |ove incentives too, so let’'s see
whet her we can cone up with sone ideas next tine
on incentives. | think | shouldn’t keep Shahla
waiting for too long. Shahla, can | invite you to

make your presentation?

DR SHAHLA ALl : Thank you very nmnuch. It was very good

to be here and 1’ve enjoyed the previous panels
and neeting various individuals during the breaks
and having a chance to learn and al so, so far this
panel has been stinulating, so thank you very
much, Prof Boo. So what |'’m going to tal k about
now is early nediation of conplex investor-state
di sputes. So, we don’t hear about this often and
we're going in the next few slides, we'll talk
about why that is. Wy don't we hear about this
and where are these cases being handl ed?

So the next slide, please. So as |
nment i oned, 11 tal k about i nvestor-state
medi ati on generally. Wat are the options? Wat
are the sorts of structures, as Nadja nentioned?

VWhat are the sort of international structures that
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are available to parties who would seek this
process out? 1’1l look at one exanple of when
this process was used in Asia and then |ook at
sone of the potential benefits and applications.
So next slide, please. So as we all know, and I
think we're all working in this field of
arbitration and those who work in investor-state
in particular, know particularly well that there
has been a growh, a significant growh in
i nvestor-state disputes since the late 90s to the
current period. So in the early to late 90s,
there were a handful of cases, naybe three, five
per year. Now we see over 50 to 60 or so.

And let’s go to the next slide. W know that
also the cost and the tinme involved in these
di sputes are significant, the average UNCTAD st udy
finding that the average cost of an investor-state
arbitration is about US8 mllion. The OECD did a
simlar study finding that the cost was between 5
and 10 mllion. Average length, 3.6 years or so.
And this has raised questions within parlianents,
wi thin governnents, as to efficiency, as to cost,
as to tax spending. | know Elizabeth Warren, back
in my home country of the US, has raised quite a
storm Her concerns were nore about jurisdiction

and protection of US conpanies. | think the US is
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realising its not always on the w nning end and
it, you know, it’s subject to the sanme rules it
i nposes el sewhere. So we at the sanme tine
understand that there is a need for distinct form
a specific form to resolve investor-state type
di sput es. There are no courts, no donestic
settings in which these cases can be handled
effectively and so there’s no question that
investor-state arbitration has a significant role
to play in this field.

Now, what about investor-state nediation?
How does this fit in? Were could this sit within
the spectrum of available options? There was a
recent conference in London |ast year. It was
called the Convention on Shaping the Future of
I nternational Dispute Resolution. | wonder if any
of you were at this conference. There were about
150 or so delegates from 20 countries and they
took a poll at this conference and of those
partici pants present about three-quarters believe
there should be investor-state dispute resolution
in all investnent treaties. And three-quarters
al so believe nediation should be used as early as
possi bl e. Thi s m ght not be the nost
representation sanple, you know, for this type of

survey, but it's interesting to show as | think
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Eunice was nentioning in her slides that anong
sonme pockets, there is growing interest and also
growi ng demand for this -— for at |east enquiring
into this option

Next slide, please. So, we know at the
global level there are sone options, there are
sone rules that have been put into place. | CSI D
and now the |IBA provides for investor-state
medi ati on. The |1 BA adopted a set of rules in
2012, which is a nodel set of rules for investor-
state nediation. | had the privilege of being on
one of the working panels, panel B, |ooking at the
medi at or selection and also confidentiality
i ssues. But the aim of this process was to | ook
at how nediation within the investor-state context
could help foster early exchange of information,
clarify i ssues and facilitate meani ngf ul
negoti ati on. The scope and application of these
rules was that they would be designed for
medi ati on of investnent-related disputes. And it
woul d only apply when parties agree on those rules
and authorise a nediator to apply those rules.

Next slide, please. So just to give you a
little bit of a flavour of the content of these
rul es, the comencenent to nediation would not be

that dissimlar to arbitration. There woul d have
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to be a witten request to nediate, sent to the
ot her party, and nedi ati on though could take place
al ongsi de other processes. Wiat's newin this set

of rules is not a rule; it's that nediators would

need to state their independence and their
inpartiality. So there would need to be a
di scl osure, essentially. Very nmuch simlar to
what we see in arbitration. The nedi ator woul d

have to disclose any potential conflicts, any
issues that mght give rise to justifiable doubts
about their inpartiality or their independence.
So this is a new feature that was incorporated
into this set of rules.

Next slide, please. The role of the
mediator, simlar to what we see in commercial
context and al so donestic context would be to be
guided by certain principles which are generally
agreed within the sort of realm of nediation
fairness, objectivity, independence, inpartiality.
The considerations would be towards the parties’
wi shes, the circunstances of the case. The aim
woul d be cost efficiency and tinely settlenent.
In ternms of conduct, the nediator is there to help
assist parties to reach agreenent on the basis of
vol untary agreenent. So the parties are, of

course, in control of the final outcone. At the
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sanme tine, the nediator has a role and has a
function of seeki ng experti se, rel evant
information, at tinmes making recomendations, if
appropriate, to help parties narrow down the facts
and narrow down what relevant information would
assist in the resolution of the -case. Agai n,
simlar to comercial or donestic settings, there
are confidentiality requirenents for these sets of
rul es.

So let’s go to the next. So benefits, |
think are very simlar to what we’ ve tal ked about
so far. They assist parties to explore creative
and innovative solutions outside of strict |[egal
remedi es, so often tines investor-state disputes
deal with political, they deal wth long term
i ssues, they deal wth resource allocation and
often tinmes the structure of such agreenents nmay
require thinking and consideration of paraneters
that may nove beyond the bounds of strict |egal
requirenents. So advantages, the process is
flexible, the forns of nediation are various. You
can have nore evaluative or nore facilitative
styles and then nediation finally is there to
facilitate a process where parties agree to the
ul ti mate out cone. So this advantage is also, as

|’ ve spoken to many individuals who work in this
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area of investor-state dispute resolution, this
potential advantage is also one of the very severe
di sadvantages froma political perspective.

| think nost individuals involves in investor
state disputes understand that del egates and party
representatives, state representatives, don’t want
to be on the line of comng to an agreenent
voluntarily that may in any way reflect badly or
poorly on their own host state, their nation state
and being associated with a decision through an
aut ononous process presents a high degree of risk.
And nost individuals will prefer that that risk be
passed to the arbitrator and that that decision be
out of an individual’s hands. So this is one of
the greatest barriers and disincentives at this
time.

Let’s nove to the next slide. So, in terms
of the rules that exist and the structure that
exists, the IBA rul es have been revi ewed by Kl uwer
and also Herbert Smith. They' ve tal ked about how
they see these rules as potentially offering an
i nnovative set of regul ati ons. Rel atively
optimstic on the future application, Herbert
Smith noted the statenent of i ndependence
availability as being a unique feature that could

potentially open new ground in this area.
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Let’s nove to the next slide. Ckay, soO now
we tal k about exanples. As | nentioned, there are
very few And, actually, | had the great pleasure
at lunch to sit next to Ceral dine Bourke and al so
Jonat han Wod of RPC and it was quite fortunate
because | was nentioning that | had done extensive
searching for any exanple because Prof Boo has
asked, “Ckay, give exanples: What do you see in
this realn? |Is there -- is anyone using this or
is this all theoretical pie in the sky?” So after
a lot of search, there was one case that | was
able to find, which is a MGA case. MGA is the
Mul tilateral Investnment Guarantee Agency of the
Wrl d Bank.

Late 90s, 1999 case, that was over a power

pl ant dispute in China. There were four power
plants. And I'Il go into the details of this case
in a mnute, but | nmentioned this to ny |lunch

mates and it’'s very, very interesting that
Jonathan would hinself, he works in insurance
clainms, and the reason we don’t hear a |ot about
the settlenent processes and the nediation
processes that take place in investor-state
context is because they' re all highly confidential
and often they do deal wth insurance related

issues that are in nost cases settled but in all
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cases as a condition of that settlenment, there is
non-di scl osure. There is conplete confidentiality
associated with that. So we don't see public
news, we don’'t see reports of these cases. So
this particular case, because maybe as a public

entity with records for public scrutiny, this one

had sonme bare bone facts which | will be happy to
share, so let ne go into that. But | think just
as a context, it’s inportant to note that this
case isn't one that exists in isolation. There

are hundreds potentially of these such cases but
they aren’t advertised. They aren’t recorded.
They are witten in books because they occur
qui etly and perhaps heroically through the efforts
of individuals of direct negotiation and in sone
cases, nediators are called upon to assist in sone
of these claimsettlenments.

So in this case, there were four power plants
in China that were operated jointly by a foreign
investor and the |ocal government. M GA, which is
the investnent guarantee agency, guar ant eed
against risks of transfer and expropriation, of
war, civil disturbance. So there was a violation
of the agreenent between the Governnment and the

foreign investor where the |ocal Gover nnent
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unilaterally decided to reduce the prices it paid
for the power. And so M GA then stepped in.

W go to the next slide. So there are two
stages in negotiation. The first stage resulted
in a nmenorandum of understandi ng. There were
conplexities and difficulties in executing that
M_U. So there was another round of negotiation
and after that, a second round, an agreenent was
reached with some additional concessions by the
investor to provide conpensation. So this did
result in a successful outcone. There was
conpensation that was provided to the party.
There was sonme annual distributions being sent to
the invested capital that was already put in
pl ace.

So recently last week Dbecause | knew
Prof essor Bueisand he’s a very diligent scholar,
| said | have to do ny extra honmework. This was
all that | could find. So | wote to sone friends
who worked at the Wirld Bank and one referred ne
to a friend who works at M GA and | asked her, “Do
you know anything else about this case? Do you
know who nmade it? How was it referred? Were was
it -- where did it take place? And she said,
“Most inportantly the person who was involved in

this case retired tw years ago.” So she said
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that this was the nost information we could find
at this point but maybe if those here have other
information and hence feel free during our
di scussion to please add it.

Let’s go to the next. So why would
i ndi vidual s seek out nediation for investor state
di sputes? There are a nunber of reasons. One is
confidentiality. | think in commercial context,
we are very nuch aware of the sensitivity of
information that is often at stake. The sane
applies to i nvest or state I ssues and o)
confidential process reputation, goodw l|I.

Secondly, to avoid the distraction, the
expense of litigation or arbitration, one party is
seeking nore than an award of damages, party has
desired creative solution or seek to avoid
decisions of a potentially biased body or desire
an opportunity to be heard. Let’s nove to the
next .

So what does this nmean in terns of what Asian
nations can do? Wat we can do in this region in
terns of pronoti ng or seeing the future
devel opnents of investor state medi ation

One is to provide a pool of credible/capable
medi ators who famliar with this field and who can

work in this field to enforce the nediated
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settl enents, I think Eunice offered a very
interesting nodel which offers sonme promse in
this respect. Does it need a | ead agency at point
of contact, one that would help to resolve issues
in terms of appointnents, in ternms of sharing of
i nformation? And then establish explicit
provisions on the use of ADR in investor state
di spute settlenent.

So whether that be adopting a particular set
of existing rules or comng up with new rules,
these are sone areas to consider and to |look into
for further devel opnent.

Next slide. | think that conmes to the end of

what | have to share.

PROF LAWRENCE BOO. Thank you, Shahl a.

DR SHAHLA ALI : So | ook forward to further
di scussi on.

PROF LAWRENCE BOO. That's very interesting. And what

you have shared, especially the case involving the
M GA and t he Chi nese power dispute. Can you -- is
it a-- | notice you put there that M GA stepped
in. Yes. So it gives you the inpression there's
an active third party stepping in to activate a
medi ation or to ensure that parties get into the
medi ation gear. |s that ny understandi ng of what

you have just found out?
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DR SHAHLA ALl : That’s exactly it. | think and
from what | heard, you know, our discussion at
lunch, | think this is very common practice that

there be a stepping in, that there be a active
settl enment overtures, there wll be direct
di scussions very quietly with other parties and as
| was speaking with M Wod, you know, many of the
cases he was nentioning these «clains cases,
therefore insurance against political risk and in
many cases these are state parties. So this would
include parties, state parties or entities that,
because of some change of policy or regulation or
what not, have a loss. And those | oss anbunts are
not advertised for many reasons. | think those
who work in insurance are famliar wth the
reasons but you don’t want to sort of advertise
the potential claim anbunt you can get to other
parties and broadcast that very w dely, you know,
because then, vyou know, this could underm ne
future negotiations et cetera. So | would invite
actually Ms Chua would |like to add a suppl enent,
any of this would be wonderful. But |I think a | ot
of this does happen quite quietly and we don't see
these things in the press. So MGA | think
because of contractual obligation, it was its

authority to step in because it was a guarant ee.
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PROF LAVWRENCE BOO.  \Wer eas in t he nor mal , say,

investor state dispute, yes, there wll be no
third party like MGA stepping in to initiate or

to pull the parties together and say, “Hey, guys,

we can -- let’s initiate nediation for you,
folks.” Yes?

DR SHAHLA ALl : Yes.

PROF LAWRENCE BQOO So is there sonmething -- is this

sonething, a value-add, sonething that can be
introduced into investor state VIT disputes you
think? And, if so, which would be the body that
should initiate it or institution that should be

initiated?

DR SHAHLA ALl : Yes.

PROF LAWRENCE BOO. Do you think it should be provided

for?

DR SHAHLA ALl : Well, I think -- so the stepping in

actually just to go back a little bit. The party,
the investor did bring this up. So they have to
affirmatively say, “Sonmething has happened here

that’s wong and we’ve lost, you know. W have

| ost some rights. Some part of the agreenent
wasn’t  honoured. So there has to be an
affirmative request. Yes, nediators can’t just

sort of parachute around in these issue that |

don’t foresee that happening. | think that there
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always has to be a, you know, jurisdiction that
has to be accl ai ned.

LAWRENCE BOO | mean just take ICSID arbitration
for exanple, investor state arbitration. 1In this,
an investor lodged a claimwith ICSID. 1CSID
actually have their own conciliation rules. They
could have initiated conciliation, nediation
process for them Yes. Perhaps it is sonething
that is not done that actively and perhaps that is
sonet hing that can be encouraged, to do sonething
like what MGA did in this case, step in and try
to get the parties to work towards, go on the

medi ati on path rather than the war path of
arbitration. Yes. So in a non-ICSID cases even
nore difficult, isn't it? |In non-1CSID cases,
there is no one, no institution or even if there
is institution, their institutions are probably
qui te happy to receive the case and not about to
initiate nmediation for them or suggest nediation
for them | nmean this is just ny personal view on

things. Anything fromboth of you?

M5 EUNI CE CHUA: Actually 1 like to suggest that

PROF

perhaps the investor could be the person who
initiates the nediation.
LAWRENCE BOO  Ckay. Just stopping there. Wy

would an investor initiate nediation? | nvest or

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 237
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

has suffered | osses and now maki ng a cl ai m agai nst
the state, the investor probably hope that you
make as big splash as possible and to put pressure
on the state to nmaxi m se his conpensation? Wuld
that not be the incentive for the investor to do a
big bang on that? Wy would the investor want to

go and quietly say, “Let’s negotiate?”

M5 EUNI CE CHUA: | think one reason could be that

PROF

the investor is looking at the long-term
relationship. This is not a one-off investnment in
that country. This investor wants to continue
investing in that country and wants a solution
that wll enable the investor to be able to
continue and not burn those bridges. Not too |ong
ago, SIMC actually received the query about
whet her we could adm nister nediation under the
| BA i nvestor state nediation rules and this was a
query, not a concrete case and we had agreed to do
so and the investor was going to bring this back
to the other party and discuss the options. So
that was why | suggested that perhaps it could be
the investor because in this particular exanple,
that was one of the incentives for this investor
to cone to the Asia.

LAWRENCE BOO.  Good, good, thanks, thanks. What

about |awers? WIl it be an incentive for
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| awers to do so? Wen | |look at the cost that |
think Shahla shared, that it costs about $8
mllion under the UNTAC survey and under OCB five
to $10 million in cost. This is great news for
| awyers. |Is there not -- no, why should there be?
-- a disincentive for |awers who want to refer or
to suggest nediation. Wiy would |awers do that?
Lawyers, anyone who want to speak in defence?
Yes. Yes, please, starting from the rear.

M crophone, please. Al right.

MR SURESH JEGANATHAN: Hi, Suresh Jeganathan from Oon
& Bazul in Singapore. |'mnot speaking in defence
of lawyers earning 8 million in fees as nice it

woul d be. But actually on a related topic of when
you woul d do the nediation. So, for exanple, take
the Arb-Med-Arb Clause of the SIMC. M experience
has been that and | think nmany | awyers share this:
Many cases settled on the doorsteps of the court
so to speak. In other words, the parties go
t hrough the process of dispute resolution, be it
l[itigation or arbitration in quite some detail and
they need to go through that process sonetines
before they realised that their case is not as
strong as they thought it was. Before they
reali sed how expensive this process is, before the

possibility of losing the case, the uncertainty of
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the result gets to them and then that brings them
closer to the table to negotiate or to nediate.
So if you have just the Arb-Med-Arb process where
medi ation is very early, you mght |ose out on the
situation where you can do nediation |later and |
say you | ose out because | don't see parties doing
two separate nediations. | personally haven't
experienced that. If you didn't succeed in

medi ati on, then you suggested to a party again

subsequently in the process they say, “Wll, we
tried it. It didn’t work, so | don’'t want to do
it again.” That has been ny experience. And so

if you nove the nediation a little further down
the process, in a sense everybody w ns. The
parties have a higher chance of settling. The
| awers get to earn a little bit nore fees and
everybody in the sane famly can be happy.

LAWRENCE BOO Just two nore questions. Yes,

pl ease, m crophone.

M5 AMANDA LEE: Amanda Lee. Conming from Australia

where nediation is common, | agree it often occurs
at the end. [It’s when settlenent can be reached
but al so there are other point which often is very
successful right at the beginning. And that’s
where | say | guess they are made up protocols

foll ow ng now because waiting for the arbitrators

A DTI Transcript
Tel: +65 6653 1688 Fax: +65 6653 1699 Email: Singapore@DTIGlobal.com
Page 240
12 Oct 2015

SIAF 2015 Asia: Looking Beyond the Horizon



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Audio <2015.09.30 — SIA Forum 2015>

to be appointed can take you three or four nonths
and by then the parties may well have |ost that
early inpetus towards settlenment. So personally
l’mnot -- well, I'"’ma huge fan of nedi ation but
|’ mnot a great believer in having nediation
clauses or multi-tier clauses because parties if
t hey’ ve got sensi bl e counsel and sensible
representation know that they can nediate and
resolve at any tinme and they can do that. | can
say the appeal of the MGA nade in terns of com ng
up with a consent award but | think they -- there
are ot her approaches that perhaps m ght be | ess
nore informal but might also be able to achieve

the sane results and | think, we need to be

careful to not over-bureau -- | can’'t say that
word -- bureaucratize that the nediation process
and leave it at some -- and that can be driven by

the parties. The other point | want to nmake was,
| think, that Shahla had nmade a very good poi nt
about peopl e wanting soneone el se to nmake the
decision. And | think, this fromny sort of
experience of working with sone Asian clients,
think, this is a blockage towards medi ation in
Asia as well, is that if there is nmediation then
the parties thensel ves have to actually cone to

the decision. And I think, yes, a lot of sort of
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m ddl e- managers in sonme -- fromsone particul ar
Asian jurisdictions do not want to put their neck
on the block of having nake the decision, they
rat her have soneone el se make up for themeven if
t hat neans they | ose.
PROF LAWRENCE BOO. They don’t want to carry the bl ane.
PROF LAWRENCE BOO. Ckay, |ast question. Yes?

MR CAMPBELL BRI DCGE: Ri ght. Campbell Bridge from 7

10
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Wentworth Sel borne in Sydney. One of the things
that’s happened in Australia and it was just
pi cked out one nonth ago is that we' ve nediate
virtually everything; and sonebody nentioned a
nonth ago and for nediations in one case. This is
a statistical thing. The Suprene Court of New
South Wl es al one between 2010 and 2014 did 596
nmedi ati ons. About 40 per cent is also ad hoc, and
that’s getting onto sonething 1’'Il nention in a
nmonent . One of the things | want to talk about
regulation of nediation, the whole benefit of
mediation is that it is flexible, it’s a parties’
process. And once you start regulating it, you
run a risk of “throwing the baby out with the bath
wat er ”. On the ad hoc question, good people who
know what they’ re doing can do things easily. I
did a nediation here in Singapore a few nonths ago

now involving Indonesia, parties from Europe,
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parties from the US, I|awers from Australia,

| awyers from Singapore, lawers from a |large
London firm W organised to in about 20 emails
and about two nonth -- about two weeks of planning
at no admnistrative cost to anybody and it was a
40 mllion Euro dispute and we sorted out in three
days. Now, on the question of accessibility: How
can -- assumng there are people in there who know
what they are doing, how do you then justify a fee
whi ch woul d have been $32,000  just on
adm nistration to SIMC when conpetent parties who
know what they are doing can do it thenselves
easily. Now | should say this one worked, not
another one here, | nediate with Chelva Rajah,
sanme story. Peopl e who know what they are doing
in the types of nediation in internationa

di sputes we are tal king about involved people who
know what they are doing. They can usually do it,
let themdo it and a good nediator will deal wth
conplexities as the case unfolds. And parties
generally have a pretty good idea of who is good
and who is not, in ny experience.

LAWRENCE BOO  Thank you for your contribution. |
think we are running out of time because | have
not been able to control nyself earlier and | do

apol ogise for that. | want to |leave you with sone
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guesti ons. Wy are we tal king about arbitration
nmediation limted to economc disputes, nopney
matters? Can we not nove beyond especially for
medi ati on? Can we not be noved beyond talking
about damages, to non-economc disputes, for
exanple tribal disputes, racial disputes, civil
strife in our neighbouring country in Asia, why
not ? And thank you to ny panelists who have
contri buted nmuch to our discussion. Thank you.

CLOSI NG ADDRESS

M5 LUCY REED: Thank you. I don’'t have a closing

addr ess. One of ny favourite professors in
university intuitively wused to say that he
consi dered many of the nost involved students in
the class to be silent because he could tell they
were actively listening to everything that was
going on and no one could hear the conversations
that would be in their heads during the class or
thereafter. I know the format and the timng has
not allowed much interaction with the audience
today but it’s been a very attentive and engaged
audi ence and for that, | wsh to thank you. I
want to nention that | was happy to see the
substantial interchanges in the coffee breaks and
at lunch. | also want to thank Maxwel| Chanbers,

especially again Ban Jiun Ean and Phyllis Low
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And thank, of course, all the other people at
Maxwel | Chanbers and here at the Capitol Theatre
whose nanes we don’t know, for supporting this
conference and the speakers and the chairs.

| nyself heard sone innovative ideas.

I will recount one thing about each of our
three topics, |ooking beyond the horizon

On treaties, | took this note: treaties are
not going away. W will be discussing investnent
treaties in 25 years, although nore cautiously,
nore reflectively, |ess Napoleonically -- because
we are in an era of re-orientation in Asia as
el sewhere.

On international comrercial arbitration, I
took down this note: we are not the Asia of 30
years ago or five years ago, nor is this the Asia
of five or 30 years hence. Asia is huge beyond
and there is a lot to do here wthout worrying
excessively about what’'s happening “out there”.
Among the areas where Asia mght lead is
diversity, and | use that term in the sense we
heard from ny panellists that Singapore, by
attracting SO many i nt ernati onal di spute
resolution lawers to conme here as counsel, as
arbitrators, as conference participants, exposes

and displays its own practitioners and advocat es.
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Those who conme from outside take the |ocal nanes
back and start recommending them This is a type
of network building that I think |1 had
under esti mat ed before today.

Finally, mediation: as we just heard, let’s
wat ch out for “NYCAM as it was said.

To close, | amgoing to give two awards. One
is for the best and bravest quote; and that goes
to Cavinder Bull for saying, “There had been lots
of fakes in Asia”. And second, the best slide
award goes to Ronesh Weramantry for “Napol eon
com ng and Napol eon going”, inmges that wll stay
in our mnds. Per haps an honourable nention to
Chester for “Reverend Billy”.

Wth that, | finish ny remarks and thank you

again for your attention and your i deas.
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